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CAUSE NO. 464101
IN THE ESTATE OF § IN THE PROBATE COURT
BILLIE NELSON KUHNEL g COURT NUMBER THREE
CEASED g HARRIS COUNTY, TEXAS

ENDED PETITION OF CONTESTANT KENNETH ROY KUHNEL AND
APPLICATION TO PROBATE DECEDENT’S 1976 WILL

enneth Roy Kuhnel files this First Amended Original Petition for Declaratory

Relief an

estates of Billie N

the Court the following:
1. Contestant Kenneth R “Roy” or “Contestant”), are residents of New
York. Deborah is a surviving daught oris Norton (“Decedent”); Michael is one of

Decedent’s surviving sons.

2. Devon Kuhnel (“Devon” or “Prop ~ t of Harris County, Texas.

3. Brian Heath Kuhnel (“Brian” or “Execut resident of Harris County, Texas.
DISCOVERY
4. Discovery will be conducted pursuant to Rule 19 5 Rules of Civil

Procedure (Level 3). Contestant affirmatively pleads that he seeks de
these declarations amount to monetary relief in excess of $250,000.00

$1,000,000.

STANDING AND GOOD FAITH

5. Contestant, who has standing to contest the purported will as the surviving husba

of the Decedent, brings this action in good faith, based upon the information available to him as



of the present date. Through in nd his personal knowledge, there are facts sufficient

to support a contest of the Octob ast Will and Testament of Billie Nelson Kuhnel (the
“Purported Will”) based on lack o ry capacity and undue influence. Contestant also
challenges the Purported Will as 1 een in the possession of the Decedent, it cannot be
found, and the parties submitted o he Will. Contestant also challenges the alleged
non-probate designation(s) and/or contracts of Decedent in favor of Proponent based on lack of
ifically, on information and belief, Devon

es should be in the estate.

Devon is Paul’s son and Decedent and Con

7. By the time of her death, Pecedent had amassed an estate worth more than
$500,000. On information and belief, Dec nitive abilities had been significantly
impaired at the time of the execution of the . Further, Decedent was impaired at
the time of the purported non-probate d esignation(s)/contract(s)/transfer(s) allegedly
executed/done after 2016 and leading up to her death.

8. Decedent had a previous will that left everything to Contestant. This previous will

is dated May 25, 1976 (“1976 Will”).! This 1976 been located; Contestant asks this
Court to admit this 1976 Will as Decedent’s true 1
9. The Purported Will was admitted to April 10, 2018. This Purported

Will could not be located and a copy was admitted t owever, on January 31, 2020,

! See Exhibit A, Decedent’s 1976 will.



Contestant filed a contest to the Purported Will, challenging the will on several grounds, including
lack of testamentary capacity, undue influence by Devon and that the Purported Will was revoked.

10.  Due to Decedent’s diminished mental and physical state, Decedent became

gressively more confused, incoherent, and forgetful.

On information and belief, as Decedent’s mental and physical wellbeing
n began controlling and/or manipulating her. He began managing her financial
affairs, of attorney benefitting himself and withdrew thousands of dollars from
Decedent’s ba

12. As her medical state continued to decline in 2016, Decedent developed a more

limited understanding of her surrou due to her confusion. On information and belief, she

also had a limited ability to e and was often confused in 2016 until her death.

Specifically, Decedent failed to pay

13.  AsDecedent’s physical an became progressively weaker, Devon

continued to exert tremendous pressure on Dece edent neared her weakest mental
and physical condition, Devon took advantage of her weaken: and secured her signature on
the Purported Will and/or other purported non-probate and/or designated
beneficiary account(s). Devon controlled Decedent’s finances her withdraw
funds from her accounts, make changes to her account(s) and/or havin
Will. As a result, Decedent’s non-probate designation(s) and/or change(s) o
Purported Will after 2016 are and were invalid.

14.  After she was incapacitated in approximately 2016, Devon had Decedent

her Purported Will and non-probate accounts in favor of himself, including benefici

designation(s)/contract(s) on her account.



15.  Through deception, undue influence, and by taking advantage of Decedent’s tragic
medical condition, Devon obtained Decedent’s signature on the Purported Will and/or non-probate
designations after 2016. Contestant seeks declarations that the Purported Will and/or non-probate
designation(s)/contract(s) be declared invalid based on Decedent’s lack of
contractual/testamentary capacity and Devon’s undue influence. Further, Contestant seeks a
reimbursement to the Estate of the monies wrongfully taken by Devon using a power of attorney
or otherwise.

16.  Based on the foregoing facts, Devon’s undue influence and Decedent’s myriad
ntal problems, Contestant, as Decedent’s surviving widower, now files this action
the purported non-probate designations and/or other purported changes to
Decedent’s ba 1 purportedly made by Decedent do not reflect Decedent’s

true contractual intent; (b) Purpo ect Decedent’s true testamentary intent; (c)

were significantly diminished; (d) the original Purported Will
Decedent and cannot be located and/or (e) Decedent lacked the requisite testa

contractual capacity to make changes to her probate and non-probate estates.

CAUSES OF ACTION

Request for Declaratory Relief
17. Contestant incorporates Paragraphs 5-16 as if fully set forth herein. Based on the
foregoing, Contestant seeks a declaration that:
a. After 2016, Decedent did not have sufficient mental ability to understand the

business of making a Will, the effect of her act in so making a Will, and the general
nature and extent of her property;



b. After 2016, Decedent did not have the mental capacity to know the object of her
bounty, her next of kin, or their claims upon her. She did not have sufficient
memory to collect in her mind the elements of the business to be transacted and to
hold them long enough to perceive, at least, their obvious relation to each other and
to be able to form a reasonable judgment as to them;

c. After 2016, Decedent lacked the testamentary capacity required by law to
valid Last Will and Testament; '

d. Atthe time of the execution of the Purported Will, Decedent was 1ll. -
abilities were diminished, and she was dominated by Devon
activities and decisions;

e. At the time of the execution of the alleged non-proba
and/or contracts after 2016, Decedent was ill. Her itive abilities were
diminished, and she was dominated by Devon in m
decisions;

f. Decedent was unduly influenced to exe
probate designation(s)/contract(s after 2
and/or deception. Devon, allowing | 1

the Purported Will and/or n ation(s)/contract(s) without the

g. After 2016, the be
Decedent’s non-pro

ition(s)/contract(s) and/or other transfers in
ounts and/or assets were and are invalid;

of the state of Texas and/or the 1976 Will;
urported Will dated October 27, 2017, is invalid and ineffective;

e Decedent died testate and the 1976 Will should be admitted to probate; and

. Proponent Devon is to receive no portion of the monies, funds or other assets from
Decedent’s non-probate and probate estates due to his fraud, deceit and/or undue
influence.

18.  For the reasons set forth above, pursuant to § 256.204 of the Texas Estates Code

and § 37.004 of the Texas Civil Practice and Remedies Code, Contestants challenge the validity

of the Purported Will and/or other non-probate transfers and/or designations after 2016 and request

5



declarations from this Court as set forth above. Specifically, Contestant hereby offers to probate
the 1976 Will of Decedent. According to the 1976 Will, Contestant should be named the
Independent Executor.

ATTORNEYS’ FEES AND EXPENSES

19. Contestant 1s entitled to and hereby requests his reasonable and necessary
attorneys’ fees and expenses incurred in bringing this declaratory action under § 37.009 and §

38.001(8) of the Texas Civil Practice and Remedies Code and § 352.052 of the Texas Estates

Code.

JURY DEMAND

Contestant hereby demands a trial by jury and tenders the requisite fee.

21.  All conditions precedent have been performe

waived.

PRAYER

Contestant prays that Proponent be cited to appear and that, upon the trial of this

matter, Judgment be entered in favor of Contestant as follows:

a. declaratory relief as described above;

b. actual damages;

C. pre- and post-judgment interest as allowed by law;

d. all reasonable and necessary attorneys' fees and expenses;
e. costs of suit; and



f. all other and further relief to which Contest entitled.

Respectfully

LAw OFFICE OF A. TREVINO, PLLC

oregoing instrument has been forwarded
with the Texas Rules of Civil Procedure

I hereby certify that a true and corre
to all pro se parties and counsel of record 1
on this the 27® day of January, 2023.

Jorge Borunda
jorge@borundapc.com

Adam W. Fomby
adam@fombvlaw.com

ATTORNEYS FOR BRIAN KUHNEL, INDEPENDENT EXECUTOR OF THE
ESTATE

Eddison S. Titus
The Titus Law Firm
5850 San Felipe, Suite 5
Houston, TX 77057
(832) 371-6339
info@thetituslawfirm.

ATTORNEY FOR D NEL

/s/Michael Trevino
Michael Trevino
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e o S S Ul S S Y S O L M e e e S A e
EXHIBIT A
OF
BILLIE ALLEEN KUHNEL
THE STATE OF TEXAS X 7
KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF HARRIS X

That I, BILLIE ALLEEN- KUHNEL, now domiciled in Harris County
Texas, being in good health, of sound and disposing mind and memory,
and over the age of eighteen (18) do make, publish and declare this
to be my Last Will and Testament, hereby revoking all wills and
codiecils and testamentary instruments of any mature heretofore made
by me.

I

I direct that all of my just debts, including the cost of
myrlast illness and my funeral expenses, including the cost of a
suitable monument at my grave, bé'paid as soon as practicable after
my death except that any debts which are payable in installments or
are not due until at least one year from the date of my death meed
not be paid during the administration of my estate but may, if the
terms of such debts permit, be conti;ued and pald according to their
he event that ‘any prépeéty or interest in property

ion of law or otherwise by reason

pledged to secure any obligation
property so encumbered or pledged shall be owned by me jo
individually), it is my intention that such indebtedness shall not
be charged to oxr paid from my estate, but that the devisee, legatee,
joint owner taking by survivorship or beneficiary receiving such
property- or- interest shall take it ‘subject to all ‘encumbrances’
existing at the time of my death.
I1

I direct that my Executor:ipay out of my Estate inheritance

succession and other taxes (togethergwith:any penalties thereon)

assessed by reason of my death by the Government of the United States




OT an¥y¥ Sitaie LI Lol Sie®a=resy == =77 - - - Rl
to be included in my gross Estate or like ‘tax purposes by any of
Sﬁch>ngErnﬁentsﬂWhether'thiS'prdpertyApasses under this Will or other--

4t contribution by any recipient of any such property.

11T

I hereby give, begueath and devise in fee simple all of
ich I may own at the time of my death, real, personal
g5b1e'andvintangible,‘ofzwhatsoeVer'natufe and*whete—

A

soever cluding all property which I ‘may ‘acquire ox be-

come ent ter the execution of this Will,-to my beloved
husband, UHNEL, 'if -he survives me.

oved husband, KENNETH ROY KUHNEL, predecease
me, then I g ath .and :devise in fee simple ;all the property
which ‘I may die siezed and~possessed;zas‘outlined in Paragraph IILL,:.
to my beloved .children PAUL ALLEN KUHNEL:and BRIAN HEATH KUHNEL, -

and anyFOther_child or chil en;born-tojor.adopted,by;my;beloved

huisband, KENNTH ROY KUHNEL and me, share and share alike.

Should my b nd. KENNETH:ROY KUHNEL predecease
me;:I-designateland,appo giny GEORGE'STURMg1ahdﬂhiSnWifE,

of Karnes City, Texas, as ia [the.Person and of the Estate
of any of my- children who eighteen (18) years of age as
to Guardian of the Person a of the Estate. It is my

intent that Guardianship of t Person of the Estate of PAUL

ALLEN KUHNEL and/or BRIAN HEAT any other child born to
or adopted by my beloved husband KUHNEL, and me, shall
exist until ‘each child reaches the ; teen (18) years, at

which time the‘prop0rtfona1jshare )

m or her, free of such

eighteen (18) years shall be payed o
‘Guardianships. In the event the said and his wife
shall prédecease~me or shall fail, resig

Guardian, ‘I designate and app01nt mny brothe

as- Guardlan of the Person and of the Estate

\
\

who are less than eighteen (18) years of age .



e e

the Person &and Luardlall UL LBRE SEEEEEOC

Fh

as to Guarcéian o
the same rights and responsibilities.which'would enure to GOERGE

STURM and his wife, if they had: qualified.

I_appoint’my belqved husband,hKENNETH to. be
Independent Executor, without bond, and I further
aetion,shall be had in the County or Probate C relation toO
the settlement of my estate otherathanathe PIO recoxrding

of this Will and the return of the statutor appraise-

‘ment and. list of claims:; of my estate.

., should pre-

If my beloved husband, KENNETH

decease me,  OT should otherwise fail .o qual efuse to serve,

I nominate my. brother;, WILLIAM NELSON, as Independent Executor,

without. bond, and:1 further direct that n ‘shall be had-in the

County oT Probate Court' in relation to: th ement: of my estate

other than: the probatinguand*record Will and the return
of the statﬁtOryﬁinventory; apprai ist of claims of my
estate’.

IN TESTIMONY WHEREOF,
this’my'Last‘Will'andeTéstament

signed who witnessed the same: : st, on this the c?Q772L

day of :2?7C?7L— , 19

ena, Texas.

‘ILEEN'KUHNEL

The foregoing ent was signed, published and de-

clared by BILLIE ALLEEN Testatrix, to be her Last Will

and- Testament, in our presence and'Wé, at her'request, and in her

presence and. in the presence of each other, have hereunto subscribed

our names as witnesses, thngg day of . 1976
S c:z557£4¢49
- /&943 &ew ﬂﬂ 72089
"~ AMYDRESS
220&&75 N P Z
ADDRE§S

</9TNESS




COUNTY OF HARRIS X

BEFORE'ME,.the*undersigned_authority, on this day

e

personally appeared BILLIE ALLEEN KUHNEL,

‘and (QZQmJ(,2§¢4sznJUQIAJ_ s known toYme to be the testatrix and

the witnesses, respectively, whose names are subscribed to the

tre g

annexed or foregoing instrument in their respective capacities, zad,
all of said persons being by me duly sworn, the said BILLIE ALLEEN
KUHNEL, testatrix, declaréq to me and to the said witnesses in my
presence that said instrument is her Last Will and Testament, and
that she had willingly made and executed it as her free act and
deed for the.purposes therein expressed; and the said witnesses,
| each on his oath stated to me; in the presence and hearing of the.
said testatrix, that the said testatrix had declared to them that

said instrument is her Last Will and Testament, and that she ex

ted same as such and wanted each of them to sign it as a -
and upon their oaths each witness stated further that
the same as witnesses in the presence of the said
her request; that she was at that time eighte ars of age

or over and was of sound mind; .and th h id witnesses was

then at least fourteen (14) ye

N S
0 L ﬁm

WITNESS

SUBSCRIBED AND ACKNOWLEDGED before me by the said BILLIE
EL, and subscribed and sworn.to before me by the said
and: 667

hL&) -LLLAJ Lo ) /42¢4¢ganahuyL/ : o
tzf'lesses, thlthhe_,Qj day of ‘/77@ C/ , 1976.

'..- h .,3 R . :\\
T NOTARY PUBLIC IN AND FOR
HARRIS COUNTY, T E X A S




Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Michael Trevino on behalf of Michael Trevino
Bar No. 24070762
mtrevino@mtrevinolaw.com

ope ID: 72241196

us as of 1/30/2023 4:22 PM CST

e Party: BrianHeathKuhnel

Email TimestampSubmitted | Status

Jorge Borunda jorge@borundapc.com | 1/27/2023 8:21:53 PM | SENT

Adam Fomby adam@fombylaw.com | 1/27/2023 8:21:53 PM | SENT

Associated Case Party: DevonAllen

Name BarNumber TimestampSubmitted | Status

m | 1/27/2023 8:21:53 PM | SENT

Geoff R. Casavant

Christy KBrown Moton 1/27/2023 8:21:53 PM | ERROR

Associated Case Party: RoyKennethKuhnel

Name BarNumber | Email Status

Michael Trevino mtrevino@mtrevinolaw.com 172712023

Case Contacts

Name BarNumber | Email TimestampSubmitted
Brian Kuhnel hytril@gmail.com 1/27/2023 8:21:53 PM
Eddison STitus info@thetituslawfirm.com 1/27/2023 8:21:53 PM

Elpatrick Russo elpatrick@thetituslawfirm.com | 1/27/2023 8:21:53 PM | SENT




