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The term “Clients” means Caroline and Rich Allison.

The term “Lawyers” or “Six Claimants” is used to refer to the six separate claimants
who brought claims against Rich and Caroline for breach of contract and includes
(a) Jorge Borunda, (b) Borunda, PC, (c) Nicholas Abaza, (d) Law Offices of
Nicholas Abaza, PC, (e) Michael Trevino, and (f) Law Office of Michael A.
Trevino, PLLC.

Reporter Record of the final hearing. The number preceding RR represents the
volume and the number following RR represents the page of that volume.

Client’s Exhibits submitted at the final hearing. The number following CX
represents the exhibit number.

Lawyer’s Exhibits submitted at the final hearing. The number following LX
represents the exhibit number.
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no errors and that a conspiracy exists among several people (including professionals like Sarah
Pacheco) to not pay them a fee that they themselves did not calculate via an accounting until three
months before the hearing. The Clients claim the Lawyers provided either no advice or bad advice
and then had them sign a document causing them to give up valuable assets such as a remainder

interest in a $5.8 million marital trust for a deal that did not give them the promised unbridled

SUMMARY

This case has two varying perspectives. The first is from the Lawyers, saying they made

access to $9 million in a Family Trust (to which they already had HEMS distribution rights).

submissions by report), the Arbitrator should enter an award in favor of the Clients on their

affirmative claims, order that each of the Six Claimants take nothing on their claims and otherwise

Following the two separate phases of this arbitration (in person fact testimony and expert

rule in favor of the Clients because the evidence has established:

The Six Claimants that do not have contracts with Rich or Caroline cannot prevail on
their claims. As shown on the Demonstrative Exhibit 1, those claims should be rejected.

As to the Claimants that have a contract with Rich or Caroline, those agreements are
unenforceable as a matter of law since (1) the agreement with Caroline is unfair and
unreasonable to her and entered into during the attorney-client relationship without full
disclosure of all material facts or advice to consult independent counsel; and (2) the
agreements have unethical provisions rendering the entire agreements unenforceable. As
the contracts are invalid, the Clients should prevail on each of the six Claimants’ claims
and the declaratory judgment request relating to the validity of the agreements.

Even if the contracts could be enforced despite public policy, the Lawyers with contracts
clearly and seriously breached fiduciary duties by (1) entering into a presumptively
invalid new transaction with Caroline without required disclosures; (2) using contracts
with illegal provisions; (3) entering into fee sharing agreements in violation of Rule 1.04;
(4) refusing to comply with reasonable client requests to revoke the settlement and
misrepresenting (for their own benefit) that the settlement could not be revoked; (5)
secretly attempting to have probate court approval of their disputed fees; and (6) refusing
to provide a settlement statement and, instead, suing for amounts well in excess of what
could be owed. This clear and serious conduct warrants fee forfeiture.



e The Lawyers each violated the DTPA by (1) misrepresenting to Caroline the nature of
the dispute, the status of the case, and the expected cost of litigation to induce her into a
contingency fee agreement; (2) refusing to follow the Clients’ instructions to revoke the
settlement, instead making misrepresentations about the finality of the settlement, and
secretly attempting to have their disputed fees approved by the probate court which
would prohibit the Clients from disputing the fees. Thus, the Clients should be awarded
actual damages and Caroline should be awarded restoration. Because the conduct was
committed knowingly and intentionally, the Clients should be awarded treble damages.

e The Lawyers each committed malpractice because (1) they advised the Clients to settle
based on incorrect legal advice that Rich and Caroline could access trust assets without
any limitation down to $1,000,000.00; (2) attempted to modify the 2013 Trust in a way
that violated Texas law; (3) failed to get proper tax analysis before mediation but advised
the Clients to sign a MSA that caused tax losses; (4) failed to garner a clear disclaimer
from Robin to any interest in the Family Trust; and (5) caused the Clients to needlessly
give up valuable interests. This negligence proximately caused the Clients’ damages.

e None of the Six Claimants established their claims. Some of the Lawyers have no
contract with Rich or Caroline, who also personally received no recovery. And none of

the Six Claimants have contracts with or sued Rich or Caroline as Trustees. The Lawyers
likewise put on no evidence which would allow a quantum meruit recovery.

e The Clients should prevail on their accounting claim as an accounting was ordered.

o Because the Clients should prevail on all or some of the claims, they should be awarded
attorney’s fees and all costs of arbitration should be assessed against the Six Claimants.

REQUESTED RELIEF

l. The Arbitrator should conclude that the contingency fee agreements
are void and unenforceable as a matter of law.

While disciplinary rules do not provide a private right of action, “courts may examine
[them] to discern the policies and protections embodied in them as an aid in deciding questions of
attorney civil liability.”! To that end, contracts not complying with disciplinary rules are void and
unenforceable at the client’s election.? The Supreme Court has also held that contingency fee
contracts which do not comply with TEX. Gov’T CoDE § 82.065(a) are void and unenforceable as

a matter of law.® Under these principles, none of the Six Claimants can prevail on a breach of



contract claim, and Caroline is entitled to declaratory relief.* As the contingency fee agreements
violate both 8 82.065 and the disciplinary rules, they are unenforceable as a matter of law.

First, both Rule 1.04(f) and TEX. Gov’T CODE § 82.065 require contingency fee agreements
to be in writing and signed by the client and the lawyer.® Though there are written contingency
fee contracts between Rich and Caroline signed by Abaza as “Attorney for Nicholas Abaza,” those
agreements are not signed by any of the other lawyer-claimants.® Again, “a contingent fee contract
for legal services must be in writing and signed by the attorney and client.”” According to our
Supreme Court, a fee sharing agreement between lawyers not in the same firm that does not meet
these requirements “violates public policy and is unenforceable.”® If the lawyer does not sign the
contract, that attorney may not legally seek a contingent fee.® Rule 1.04 is an expression of public
policy, so a contract made in violation of these rules is unenforceable, as Hardwick opines.*°

Second, assuming the lack of a signature could be excused, Trevino and his PLLC seek a
contingency fee of $425,075.70 from Rich but admit they have no agreement or compliant consent
to associate.!! So, Trevino’s attempt to collect a fee from Rich is disallowed as a matter of law.!2

Third, as Trevino admits he has no agreement with Rich and neither Trevino, Borunda or
their entities signed the fee agreements, they did not comply with Rule 1.04(f). The Arbitrator
should thus disallow the contract claim.'® Abaza, the facilitator of this non-compliance, should not
be rewarded with a windfall of receiving all the fee interests. Rather, the unrecoverable fees go to
the Clients who the rules protect regardless of any alleged performance by the Lawyers.'*

In addition to those violations, Texas law renders unenforceable as against public policy
any fee agreement that prohibits a client from settling without the lawyers’ consent.®® The contracts
at issue here have this unethical provision.’® Abaza — the drafter — agrees this provision “runs

afoul” of the disciplinary rules.}” The contracts have no severability clause, and cases that have



considered a Rule 1.02 violation have not severed to enforce the contract.'® These cases support
Hardwick’s opinion that this unethical provision renders the entire agreement unenforceable.*®

There is also a violation of Rule 1.08, which invalidates the contracts.?’ Rule 1.08 says that
a lawyer shall not transact with a client unless (a) the terms are fair and reasonable to the client,
(b) are fully disclosed in an understandable manner, and (c) the client has a reasonable opportunity
to consult independent counsel.?* Here, after 15 months of litigation with Caroline having paid
$67,275.38, Abaza, Trevino, and Borunda PC took a 35% contingent fee via a contract with more
favorable provisions for them (such as expanding the scope of the fee claim from Rich’s contract,
adding a new arbitration clause, and retaining the fees Caroline paid unless the case favorably
concluded.?? Borunda agrees that even though Caroline asked to switch to a contingency fee, he
was required to advise her to consult with outside counsel.?®> The lawyers have no writing
explaining the new agreement to Caroline, and did not advise her to seek independent counsel or
give her reasonable opportunity to do so.2* Thus, the contract is void and unenforceable.?®

Finally, Caroline and Rich were not explained how the Six Claimants each calculated their
fee or how a “recovery” would be calculated. In the six months between Caroline’s conversion
and the settlement, the Lawyers turned their fee into $1,352,149.80. There is no fairness in this
unconscionable charge and outcome.?® Hardwick properly concluded the Lawyers violated the
public policy expressed by these disciplinary rules.?” Given the many violations, the Arbitrator
should find the fee contracts to be void and unenforceable. With no valid contract, none of the Six
Claimants can prevail on their claims and Caroline is also entitled to declaratory relief.

1. The Lawyers engaged in clear and serious breaches of fiduciary duty.

The attorney client relationship is one of most abundant good faith, requiring absolute

perfect candor, openness and honesty, and the absence of any concealment or deception.?® There



are many ways an attorney can breach a fiduciary duty; one is subordinating the clients’ interests
to his own.?® “A fiduciary has much more than the traditional obligation not to make any material
misrepresentations; he has an affirmative duty to make a full and accurate confession of all his
fiduciary activities, transactions, profits, and mistakes.”*® The Lawyers cannot dispute they owed
the Clients fiduciary duties of loyalty, honesty, full disclosure, and to follow instructions as long
as what is being requested is not illegal or unethical.®! The Clients demonstrated at the hearing that
Borunda, Abaza and Trevino violated these fiduciary duties in at least seven ways.

First, the Lawyers entered into a presumptively invalid new transaction with Caroline
without required disclosures, using contracts that contain illegal and unethical provisions, and
entering into fee sharing agreements in violation of Rule 1.04, as already discussed above and set
forth in detail in Hardwick’s reports.®? Notably, the Lawyers are improperly attempting to enforce
agreements that violate Rule 1.04 even though they had been sued for that very same conduct,®
which demonstrates intent to disregard their fiduciary duties.3*

Second, as Kevin Spencer and Hardwick explain, the Lawyers had conflicts of interest by
having Caroline pay half their time and expenses while representing Rich via a contingency fee.*®

Third, the Lawyers concealed information and made misrepresentations about the nature
of the dispute, the status of the case, and the expected cost of litigation to induce Caroline into the
new contingency fee arrangement. Leading up to the contingency fee conversion, Caroline was led
to believe that trial was imminent and was told she would “go bankrupt funding a trial.”*® Caroline
was not told about the upcoming mediation deadline or advised to engage in a second mediation
before being converted.®” Caroline requested that if she did switch, she be promptly refunded the
fees already paid. But the Lawyers injected a provision that Caroline would only be repaid if there

was a recovery,*® otherwise there would be no reimbursement.®® Worse, the Lawyers did not



disclose that Robin was seeking another mediation. Robin’s counsel sent a letter to Trevino three
days after Caroline’s conversion proposing mediation,*® but Borunda “probably” discussed this
with Trevino earlier.*! Caroline was not told about Robin’s request to mediate until much later.*?
Fourth, the Lawyers refused to comply with reasonable requests from the Clients to revoke
the MSA and instead devised untrue reasons why the settlement could not be revoked to further
their own interests. Days after signing the MSA, Caroline told the Lawyers that she and Rich had
remorse over the deal, felt like they were put in a “pressure cooker” at mediation, and it was a bad
deal that they wanted to rescind.*® Trevino met with Caroline and Rich on April 16 and told them
they did “not have a good-faith basis to revoke or rescind the MSA.”* That was untrue because
“[a] party may revoke its consent to a settlement agreement at any time before judgment is rendered
on the agreement.”* Moreover, the MSA required consent of the grandkids, approval by an ad
litem for one of the minor grandkids and court approval which had not yet occurred.*® A contract
that requires court approval is “not effective until the trial court approves [the settlement]” and
because that had not yet occurred, there was no binding agreement.*” Even Borunda recognized in
internal emails after the MSA was signed that the settlement had not yet been “implemented.”*®
The advice given to the Clients about the enforceability of the MSA was wrong. The Clients relied
on that advice and believed they could do nothing but move forward to effectuate the MSA.*°
Rather than follow the Clients’ instructions, the Lawyers continued to engage in self-
serving conduct to garner settlement approval.®® Trevino and Borunda purposefully omitted
language in the consent forms sent to the grandkids because they did not want to “spook the kids”
and get their “gears turning.”®* So, the grandkids were only sent a watered-down one-page consent

form and the MSA that did not provide them with any information to compare what the benefits

of signing versus not signing the agreement. There was also no information about the attorney’s



fees being sought that would deplete the inheritance.>®> And the Lawyers did not provide the ad
litem with any information either to allow for a reasonable analysis as to whether the settlement
was in the minor’s best interest.>® Caroline was also given no opportunity to talk to the ad litem.>
Fifth, the Lawyers secretly sought to have the probate court approve their improper and
disputed fees.>® Trevino testified that Caroline raised issues about the fee at a meeting on April
16.% Two months later, Borunda and Trevino injected language into a proposed order approving
the MSA that would find a joint 35% contingency fee “proper, reasonable and necessary”>’ even
though the Lawyers acknowledged at the hearing that the amount requested was “incorrect.”®® This
entire saga was never disclosed to the Clients,>® who likewise never asked the Lawyers to file a
motion to approve the settlement.®® Although the Lawyers now manufacture the excuse that the
fee language was for tax purposes, the internal emails do not state that and even Borunda admitted
that nobody told the Lawyers to put fee approval language into the proposed motion and order.®*
In truth, the language was secretly inserted to improperly limit their liability®? and garner a finding
of reasonableness and necessity for any future fee dispute by bolstering a res judicata defense
knowing the clients had already complained.®® Fortunately, Robin’s attorney objected and filed the
motion without it which was approved.® Still, “[a]ttempting to get the opposing counsel, and later
the Court, to adopt this language into its order is an egregious breach of fiduciary duty[.]®
Sixth, the Lawyers refused to provide a settlement statement and, instead, sued the Clients
for disputed and excessive amounts.®® The fees should have been calculated prior to the MSA
being signed so the Clients could make an informed decision about settling.®” At a minimum, the
the standard of conduct required the Lawyers to provide a settlement statement upon conclusion
of the matter.®® Trevino claimed the Lawyers had “completed Rich and Caroline’s representation

in the matter when the court approved the settlement.”® The Lawyers did not provide a settlement



statement at that time. Instead, on December 7, 2021, individuals Trevino, Borunda, and Abaza
intervened in the probate court lawsuit despite their own arbitration and Harris County venue
provisions.”® In a petition verified by Borunda, all three Lawyers claimed they were entitled to
“approximately” $3.5 million as a fee.”* Borunda made this sworn request even though (1) the
purported fee now being claimed is actually 20% less ($730,934.52),7% (2) Trevino did not have a
written contingency fee agreement with Rich for his portion,” and (3) Caroline had no contingency
fee agreement with Borunda personally.” The Lawyers filed that suit against Rich even though he
never indicated he would not pay a valid fee,” and Borunda continued to communicate with Rich
directly about paying the fees without telling him about the intervention.’®

On December 9, 2021, Caroline requested an accounting in a letter’” and a lawsuit.”® Even
though the Lawyers sued Robin for breaching her fiduciary duties in not providing an accounting,”®
they did not comply with those requests either. The Arbitrator had to order the Lawyers to prepare
and produce one. On August 17, 2023, two-years and four months after the MSA, the Lawyers
finally provided a defective, conglomerate settlement statement where all Six Claimants jointly
sought $1,416,915.68 from Rich ($140,584.32 less than the “reduced demand” 18 months earlier
and $333,085.00 less than the verified amount given to the probate court), and $1,352,149.80 from
Caroline (or $397,851.00 less than the verified amount Borunda gave the probate court).®
However, there remained problems with the settlement statement such as missing deductions.

Which leads to the seventh breach: the Six Claimants refuse to properly calculate the
contingency fee allegedly owed.®! The Texas Supreme Court specified that as to a contingency
fee, “the amount of the client's recovery is computed net of any offset, such as a recovery by an
opposing party on a counterclaim.”® As fiduciaries, the burden is on the Six Claimants to each

correctly calculate their own separate fee.® They did not do so on multiple levels.



First, the Minaki account was not cash; it was securities. The statement nearest the
mediation shows the value of the securities at $9,561,019.2084 with a $6,423,870.41 cost basis.?°
So, the account was burdened with a $3,137,148.79 unrealized taxable gain.®® Once the securities
were liquidated, the $3,137,148.79 would be subject to a capital gains tax. It is no different than
receiving a $100,000.00 home with a $20,000.00 lien against it. The burden came with the Minaki
account and totaled $560,000.00.8” The Lawyers gave no tax advice on the front end and no
reduction for the tax encumbrance that burdened the account on the date of settlement.

Second, the Lawyers committed Rich and Caroline to serve as trustees for 18 years until
the youngest child turned 25.8 So, Rich and Caroline received an 18-year obligation to do things
like abiding by fiduciary duties and applying ascertainable standards for distributions they did not
previously have, now requiring them to keep lawyers on retainer, to properly invest Trust property,
to oversee accountings, and to deal with Collins threatening lawsuits. The lawyers give no credit
against their alleged fee for saddling Rich and Caroline with this long-term fiduciary job, which is
wrong. If a lawyer gets a client a $100 settlement but the client must pay someone to mow the
payor’s yard, the lawyer has not really gotten the client a $100 settlement. A corporate trustee
would charge between 1-3% annually of the gross value of the assets under management.®®
Assuming that Rich and Caroline had only to manage $1 million as the lawyers suggest, that equals
a fiduciary fee of $20,000 annually over 18 years ($360,000). All these are other legal issues facing
Rich and Caroline over the next almost two decades caused solely by the Lawyers who either did
not know what they were doing, were outside their expertise or just did not care to pay attention
to detail. Rich and Caroline did not get the benefit of the bargain they were told they were entering,

and the Lawyers should not be rewarded for such shoddy legal work.



Third, the Clients gave up remainder interests in the Marital Trust and already had Family
Trust HEMS rights. The Lawyers ignored those interests claiming they cannot be calculated.*® But
a “remainder interest may be calculated by use of the mortuary tables...with the help of an expert
witness if necessary.”®! Accounting expert Rob Hancock did that and arrived at a present value of
$2,003,556 for the remainder Martial Trust interest alone.®? The Lawyers did not include this or
the fact that the Clients already had HEMS rights in the Family Trust when calculating the recovery
even though Borunda said they were not collecting a fee on assets “already owned.”®

Fourth, after the MSA, Robin issued K-1s to Rich and Caroline for the partnership interests
given up in the amount of $200,000.00.% The Lawyers gave no front end explanation of this prior
to mediation and there is no credit in the fee calculation for this item.

The Six Claimants calculate their 35% fee on a recovery of $8,603,591.24. That leaves off
many deductions further identified on Demonstrative Exhibit 2. Even if it could be assumed that
Rich and Caroline have received a distribution (which they have not), or that disciplinary rule
violations and missed applicable statutes can be excused, and that Trevino or his PLLC can collect
a fee from Rich when they have no contract with him, then the fee should be calculated at a far
lower base. The Lawyers had a fiduciary obligation to include these deductions when calculating
the fee but failed to do so. The fact that the Lawyers continue seeking more than what they could
be owed under any calculation is another instance of self-dealing and breach of fiduciary duty.%

A lawyer engaging in a clear and serious violation of duty to a client may be required to
forfeit compensation.® A violation is clear if a reasonable lawyer, knowing the relevant facts and
law reasonably accessible to the lawyer, would have known that the conduct was wrongful.>” “The

determination of whether a clear and-serious breach of fiduciary duty has occurred is a
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discretionary call that does not require: (1) actual damages caused by the breach; or (2) an
intentional breach; or (3) inadequacy of other available remedies.”%

There are unethical provisions in fee contracts; lawyers are seeking contingency fees
without written agreements; there are misrepresentations about the expense and status of the
litigation to induce Caroline to switch fee arrangements without full disclosure; there are
misrepresentations about the finality of the MSA, attempts to limit liability with language in
approval orders, excessive fee demands, and untimely accountings which comprise clear and
serious breaches of fiduciary duty.*® Thus, complete or partial fee forfeiture is warranted.*%

II1.  The Arbitrator should conclude that the lawyers engaged in false,
misleading and deceptive acts and practices and unconscionable
conduct in violation of the Deceptive Trade Practices Act.

The Clients brought DTPA claims based on “the use or employment by any person of a
false, misleading, or deceptive act or practice that is...specifically enumerated in a subdivision of
[Section 17.46(b)].”1°* Borunda, Abaza and Trevino violated § 17.46(b) in three ways.

First, § 17.46(b)(12) prohibited the Lawyers from “representing that [the MSA] confers or
involves rights, remedies, or obligations which it does not have or involve, or which are prohibited
by law.”2%2 The Lawyers told the Clients that the MSA gave unfettered access to the Family Trust,
which is untrue as explained by Pacheco!®® and Spencer.%* Trevino admitted the clients could rely
on this statement,% and it is undisputed the Clients did rely on it to enter into the MSA.1%

Second, § 17.46(b)(23) prohibited the Lawyers from “filing suit founded upon a written
contractual obligation of and signed by the defendant to pay money arising out of or based on a
consumer transaction for...services...in any county other than in the county in which the defendant

resides at the time of the commencement of the action or in the county in which the defendant in

fact signed the contract” absent exceptions not applicable here.” Brounda, Abaza and Trevino
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violated this section by filing suit against Caroline and Rich in Collin County, which is not they
county that Caroline and Rich reside or where the contract was signed.%®

Third, the Lawyers “fail[ed] to disclose information” which “was known at the time of the
transaction” and concealed “to induce the [the clients] into a transaction into which the [clients]
would not have entered had the information been disclosed[.]”1% Specifically, Caroline was
induced to convert to a contingency fee based on statements by Borunda that she would go
“bankrupt” funding litigation because Robin’s desire to mediate again was not disclosed.

Separately, attorneys can violate the DTPA and “be found to have engaged in
unconscionable conduct by the way they represent their clients.”*!? “Unconscionable action or
course of action” means ““an act or practice which, to a consumer’s detriment, takes advantage of
the lack of knowledge, ability, experience, or capacity of the consumer to a grossly unfair
degree.”!! That requirement is satisfied if “the resulting unfairness [is] glaringly noticeable,
flagrant, complete and unmitigated.”**? For instance, the Supreme Court has recognized that an
attorney can unconscionably take advantage of a client to a grossly unfair degree when they
knowingly fail to take action they are obligated to take or making material misrepresentations of
fact to the client.!'® “Unconscionability under the DTPA is an objective standard for which scienter
is irrelevant.”** “Further, the unconscionable act or practice does not have to occur simultaneously
with the purchase or lease of goods or services by the consumer.”*®

Here, (as outlined in Spencer and Pacheco’s reports) the Lawyers took advantage of the
lack of knowledge and experience of Caroline and Rich to a grossly unfair degree by: (1) making
misrepresentations about the nature of the dispute, the status of the case, and the expected cost of
litigation to induce Caroline into a contingency fee; (2) using contingency fee agreements with

unethical provisions and seeking contingency fees without written agreements; (3) refusing to
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follow the clients’ instruction to revoke the settlement, (4) misrepresenting the finality of the
settlement, (5) not disclosing their attempts to have excessive and disputed fees approved by the
probate court in an effort to limit their liability; and (6) suing their own former clients asserting
excessive demands beyond what is even now claimed. The Lawyers committed this conduct
“knowingly” because objective manifestations indicate that they acted with actual awareness of
the falsity, deception, or unfairness.'*® Thus, treble damages are appropriate.**’

IV.  The Arbitrator should conclude that the Lawyers were negligent.

A. The Lawyers were negligent and fell below the standard of care by
advising the Clients to sign the MSA based on incorrect legal advice.

The Lawyers claim that they advised Rich and Caroline at the April 2021 mediation that
aside from the $1,000,000.00 educational holdback for the grandchildren, Rich and Caroline would
have the right to distribute any or all of the monies to themselves without qualification.!'® It was a
breach of the standard of care to give this legal advice because it was not correct under Texas law.

Nobody disputes that the Family Trust had a HEMS standard.''® So, TEx. PRoP. CODE §

113.029 applies. It says that “unless the terms of the trust expressly indicate that...this subsection

does not apply: (1) a person, other than a settlor, who is a beneficiary and trustee...of a trust that
confers on the trustee a power to make discretionary distributions to or for the trustee’s...personal
benefit may exercise the power only in accordance with an ascertainable standard relating to the
trustee’s. ..individual health, education, support, or maintenance...”*?° The 2013 Trust does not
say that § 113.029 does not apply, nor does the “amendment” the Lawyers drafted.?!

The MSA also does not refer to § 113.029 (assuming the MSA could be considered “the
trust” per the statute). It purports to provide the Trustee the ability to “access” Trust funds, which
the Trustee should have. As Trustees, Rich and Caroline have obligations, for example, to protect

trust assets, to diversify the portfolio with prudent investments (such as JET Lending), and to make

13



HEMS based distributions per 8 113.029 and the Trust Agreement. Both Pacheco and Spencer
affirm that access as a Trustee does not equate to unfettered withdrawal rights under 8§ 113.029
despite the Lawyers’ insistence that it does.!? Borunda acknowledges this - saying it is
“axiomatic” (1) a person acting in a trustee capacity differs from a person acting in an individual
capacity, and (2) assets of a trust are different than assets being held in an individual capacity.?
Prior to engaging the Lawyers, Rich and Caroline were beneficiaries of the Family Trust
entitled to HEMS based distributions. Under the MSA, they now are purportedly Trustees too.
Having both roles, § 113.029 applies because no document ruled out its applicability. As a matter
of law, Rich and Caroline can only make distributions “in accordance with an ascertainable
standard relating to the trustee’s...individual health, education, support, or maintenance.”*?* With
fiduciary obligations to grandchildren, Rich and Caroline cannot strip out 90% of the trust assets
and take it for themselves, which is basic trust law that the Lawyers do not understand.*?® If there
ever was a breach of fiduciary duty, it would be a trustee taking trust property for himself or herself.
And the Lawyers cannot rightly calculate a fee based on Trust funds that Rich and Caroline cannot
freely distribute to themselves in fee simple. Stated differently, the Lawyers have no contingency
fee agreement with Rich and Caroline as Trustee, nor could they because they did not possess that
capacity when the Lawyers were hired. Absent a contingency fee with the Co-Trustees of the Trust
that owns legal title to its property, the Lawyers cannot take a percentage of the Trust’s property.1%
The Lawyers have no valid reply. They first argue that the law is unimportant because
Judge Copeland would have disregarded it, which is fundamentally false speculation. Second, they
inject verbal hearsay that Collins reportedly made to his former law partner (the Lawyers’ expert

here). Never mind the tardiness of the purported hearsay from someone on the Lawyers’ witness

list. Forget that the hearsay was injected after the Lawyers complained about the Clients’ expert
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disclosures. More importantly, Collins represents a grandchild with a Family Trust interest. He
reportedly said that Rich and Caroline can deplete 90% of the Family Trust to his client’s
detriment. If this was true, and there is no written verification, Collins senselessly demanded a
formal accounting from Rich and Caroline when all he needed to know is that there was $1 million
in the account. It is understandable that Collins did not put his purported statement in writing.
Further, Collins is the same man the lawyers claim lied about (1) telling the court that mediation
went until 2:00 a.m. and (2) that Robin offered the Lawyers $6 million worth of apartments to
settle before Caroline was converted to a contingency fee.*?” The Lawyers cannot pick-and-choose
when Collins is a liar, particularly on hearsay that is at odds with his actions since the settlement.

Since there is no basis to disregard §113.029, the Lawyers cannot claim that Rich and
Caroline (in their individual capacities) gained unrestricted access to the Family Trust assets. They
blatantly missed the applicable statute, which is clear because no documents generated after the
MSA even mention it. This missed statute (among others) led Rich and Caroline to give up
valuable rights while still receiving no distributions.*?® It is self-evident that an attorney can only
take a contingency fee on an actual recovery, and 35% on zero recovery is zero.

B. The Lawyers were negligent in attempting to modify the 2013 trust
in a way that violated Texas law.

The Lawyers self-servingly suggest that it would be easy to get a judicial modification so
the Clients can withdraw $9,000,000.00 from the Family Trust, have a “recovery,” and then pay a
35% contingent fee. That position, while certainly optimistic, requires them to clairvoyantly
predict the future action of the Judge of the Statutory Probate Court of Collins County.* But there

are legal restrictions other than 8 113.029 undermining this claim. Everyone agrees the Family

1 Judge Copeland has retired and been replaced by Judge Sara Duff, who will serve through the next court term.
There is no way anyone can predict her approach or decision on this “crystal ball” assertion by the attorneys.
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Trust could only be judicially modified'?® under narrow grounds found at TEX. PRoP. CODE §
112.054, none of which include allowing a Trustee or beneficiary to strip $9,000,000.00 away.

The nearest ground under § 112.054 to modify the 2013 Trust is “that the terms of the trust
may be modified...if...modification of administrative, non-dispositive terms of the trust is
necessary or appropriate to prevent waste or impairment of the trust’s administration.” Allowing
a beneficiary recently named as trustee to withdraw most of the assets without regard to a pre-
existing HEMS standard in violation of § 113.029 is not a modification that prevents waste. As
Pacheco and Spencer opine, Rich and Caroline cannot rationally argue this in court or here.*3°

Section 112.054 is another example of a statute that the Lawyers just missed. In the eight
months between the mediation and their withdrawal, the Lawyers generated no documents or
emails referencing this statute. The Lawyers never even began drafting a compliant § 112.054
modification. And the document they did draft does not reference it or try to satisfy its burdens.*!
Pacheco confirms that the Family Trust “had not been properly modified by the [I]Jawyers when
she was engaged.”*? This was another standard of care violation that led Rich and Caroline to give
up valuable rights while receiving no distributions from the Family Trust.'3® Making matters
worse, the Lawyers want to take 35% of the property Rich and Caroline never received. The
Arbitrator should deny the Six Claimants’ breach of contract claims in their entirety.

C. The Lawyers negligently advised the Clients to sign a MSA without
full explanation that would cause the loss of tax benefits.

Even if the Lawyers were right that applicable statutes would have been ignored, which is not
conceded since they could not be ignored, and the 2013 Trust could have been legally amended to
allow Rich and Caroline to deplete all assets but $1,000,000.00, then certain tax exemptions would

be lost (leading to another standard of care violation). Pacheco notes the following:
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It is my opinion that seeking to modify the Family Trust to allow for Caroline and Rich

to have unfettered control over the trust’s assets would be malpractice, as it would cause

the Decedent to lose the benefit of applying the Decedent’s estate tax credits.'®*
Spencer added that the Lawyers “should have consulted with an expert or advised [c]lients prior
to executing the MSA to consult with an expert so the expert could properly inform Clients how
the MSA may affect the [Generation Skipping Transfer] Tax and [c]lients’ children.”**®® Yet, these
issues were not brought up until well after the Lawyers advised Rich and Caroline to sign the

MSA.2¢ It is yet another error by these Lawyers that has created problems for Rich and Caroline.

D. The Lawyers negligently advised the Clients to sign a MSA without
considering capital gains taxes or calculating a net recovery.

The Lawyers also negligently advised the Clients to settle without calculating the net

recovery. The Lawyers duty of full disclosure®’

required them to “explain a matter to the extent
reasonably necessary to permit the client to make informed decisions regarding the
representation.”*® That required the Lawyers to calculate the amount going to the Clients. Spencer
opined that “Rich & Caroline could not have given informed direction to their counsel or informed
consent to a settlement without knowing the value they would receive, and Attorneys admit they
lacked that information both at mediation and in calculating their purported fee.”*3 For example,
the Lawyers consulted a tax professional, but never received a written tax opinion.*® Rich and
Caroline were not told at mediation how capital gain taxes would reduce any recovery,'*! and the
Lawyers could only guess there “might be capital gains taxes.”**? The Lawyers also didn’t disclose
what a “recovery” was or what date would be used to calculate the value of the assets recovered
so the Clients could understand their net.1** A lawyer handling complex cases like this just should
not miss these items. Hardwick agreed in opining the Lawyers “breached the duty of loyalty in
general or communication in particular in failing to clarify the nature of their undertaking and the

recovery, how it would be calculated for purposes of their fees, and how they did calculate it.”*4*
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E. The Lawyers negligently advised the Clients to sign the MSA
without a disclaimer from Robin as to the Family Trust.

In the 2013 Trust, Robin was a beneficiary of the Family Trust entitled to distributions after
she depleted her own assets and the Marital Trust under a HEMS standard. The Lawyers say Robin
“was giving up all rights whatsoever” and would have “no interest in the Family Trust.”'*® The
Lawyers base this “disclaimer” claim on § 3.1(k) of the MSA which calls for Robin to “waive all
rights to receive any interest, income, and/or principal whatsoever from the Family Trust.”**® But
under Texas law and the 2013 Trust, a disclaimer must comply with Chapter 240 of the TEX. PROP.
CobpEe.**" Robin gave no disclaimer, let alone one compliant with § 240.103. The Lawyers just
overlooked this statute, which, Spencer opines is yet another breach of the standard of care.'*8

If compliance with Chapter 240 could be excused (it cannot), that leaves only the MSA
language. There, Robin waived “rights to receive interest, income and/or principal whatsoever
from the Family Trust.”'*° She did not denounce beneficiary status, waive rights to accounting, or
discard power to remove a trustee. This all magnified when corporate trustees turned down the job
because Robin was arguably still a beneficiary.t*® Spencer emphasized that if a disclaimer was not
accomplished, Robin would remain a beneficiary owed fiduciary duties by Rich and Caroline.*>

But if a disclaimer was accomplished, then Robin would be treated as predeceasing Richard
Sr.152 With that, the Family Trust would be “a spendthrift trust to the fullest extent allowed by
law.”*®® As this provision was not amended, Rich and Caroline cannot, as the Lawyers contend,
“disburse to themselves money on an unfettered basis.”*** These are more missed statutes that add
up to Rich and Caroline receiving no distributions from the Family Trust (and thus, no recovery).

Here are the pieces left behind. There was no disclaimer complying with the TEX. PROP.
CobE. The MSA did not say Robin disclaimed beneficiary status (only waiving her right to interest,

income, or principal). So, Rich and Caroline owe Robin a fiduciary duty. But, if there was a
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disclaimer, Rich and Caroline would not have unfettered access because of the spendthrift clause
in the 2013 Trust. Either way, Rich and Caroline have received no distributions, and 35% on zero
is zero. The Arbitrator should deny each of the Six Claimants breach of contract claims.

F. The lawyers were negligent in causing the clients to give up valuable
interests that they did not need to relinquish.

Because of the Lawyers’ advice, Rich and Caroline gave up interests in entities with a value
of $600,000.00.1%° They also gave up remainder interests in a Marital Trust which Abaza agreed
has value®® and that has been calculated to have a present value in 2021 of $2,003,556.00.%" The
Clients received the possible right to become trustees of a Family Trust with a HEMS distribution
standard,*®® which Pacheco explained was not “not a good deal at all for Caroline and Rich.”*®

Rich and Caroline also gave up their existing rights to HEMS based distributions and
accountings from the Family Trust. These are valuable rights as Robin did not have unqualified
discretion to arbitrarily deny distributions. She had to exercise discretion reasonably and in good
faith, consistent with the terms and purposes of the trust and interests of the beneficiaries:1®°

The trustee was obligated to base her decision after considering indicia such as (1) the
size of the trust, (2) the beneficiary’s age, life expectancy, and condition in life, (3) his
present and future needs, (4) the other resources available to him or his individual wealth,
and (5) his present and future health both mental and physical, to name a few.6!
Under these factors, these rights were not valueless as the Lawyers urge. Any assertion or inference
that Rich, Caroline, and professionals such as Pacheco conspired to file sham pleadings and
deprive the lawyers of a fee is absurd and offensive, totally unproven and should be stricken and
disregarded. This is a case, plain and simple, involving lawyers missing statutes and clients giving
up valuable rights based on faulty legal advice that has led to lingering problems beyond there

being no distributions. The Lawyers were blinded by attempting to obtain their own benefits,

which prevented them from doing their job. They should be ashamed to direct accusations to their
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Clients that are unfounded and ridiculous — Clients they should have been protecting. Regardless,
they should not be allowed to benefit by such an approach, dishonorable to themselves and the
profession. The Arbitrator should deny the Lawyers’ claims and award the Clients damages.

Repeatedly, the Lawyers motivated by erroneous analyses speculated that the outcome the
Clients received was better than any possible outcome at trial. Their argument describes the lawsuit
as a charade, essentially frivolous from the outset.? If the best outcome for Rich and Caroline was
to receive no distributions and give up valuable rights, then the Lawyers should not have accepted
representation at all and told Rich and Caroline they would be “shooting themselves in the foot”
if they filed. If the latter was truly Rich and Caroline’s best outcome, then the bar the Lawyers set
for their representation was very low. It would be expected that the Lawyers would have delivered
a written explanation to Rich and Caroline, pre-dating the settlement outlining these problems. But
there are none. As often occurs, the warts on an underlying case do not arise until after malpractice
claims are made and the Lawyers underscore the problems by their own position and arguments.

Here, there is no reference in mediation statements or emails that the case lacks merit, and
the Lawyers had many chances to say this. Rather, they kept the hourly fees, converted Caroline’s
bad claim to a contingency, and then failed miserably to get a good result after investigating (not
“litigating”) for 17 months. They even encouraged continuing what they now call a charade lawsuit
saying they “like their chances at trial,” Robin was likely to lose everything,'®2 and the following:

We can already establish her intent to deceive your dad based on her refusal to fund

the surviving grantor’s trust and, instead, creating an entirely different trust this

year that she has funded.®3
This type of fraud would have warranted Robin’s removal as Trustee, resulted in actual damages,

made exemplary damages available, and allowed attorneys’ fees under the Texas Declaratory

2 The Lawsuit was not a charade if it had been pursued correctly, but this is the Lawyers’ argued position from

which they cannot now deviate.
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Judgment Act. Anyone claiming that juries are sympathetic to people who acted with an intent to
deceive is ignoring reality, and that is particularly true when the deceiver was or is a fiduciary.

Regardless and unfortunately, for the Lawyers, this case is not about comparing
settlements, results, or guessing about trial outcomes. The Lawyers advised Rich and Caroline to
sign a settlement that has led to them receiving no distributions, caused them to give up valuable
rights, put them in the crosshairs of beneficiary oversight, created obligations they never had, and
has left them with fiduciary exposure and tax problems. To suggest that the MSA was better than
any and all outcomes is grossly incorrect and locks the Lawyers into being required to explain
why they advised Rich and Caroline to pursue a case with no ability to improve their position.

The Arbitrator cannot indulge presumptions in favor of an attorney over the client.'®* The
Lawyers drafted the fee agreements; they are the attorneys; the Clients are not. So, the Arbitrator
must construe the contract in the Clients’ favor.'® Lawyer-client contracts are strictly construed
against the lawyer, so if there is a disputed issue over a “recovery,” the Arbitrator must resolve all
inferences in favor of the Clients.1%® Resolving the Lawyers’ speculation in favor of the Clients,
the inference is that the settlement is not at all better than a speculative trial outcome.

V. Each of the lawyers failed to establish an enforceable contract with each of
the clients that has been breached.

The Six Claimants each sued both Caroline and Rich for breach of contract.’®” As shown
on Demonstrative Exhibit 1, there are gaping contract holes among the parties. Trevino and his
PLLC seek $425,075.70 from Rich, but they have no written fee contract or compliant consent to
associate. Trevino’s PLLC likewise has no contract or consent with Caroline but is suing her.
Abaza’s P.C. is defunct and has no fee contract or compliant consent, but it is a Claimant. Borunda

has no fee contract with Caroline but is suing her. And Borunda PC has no fee contract with Rich.
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“Except for third-party beneficiary status, which is not alleged here, in order to maintain
an action to recover for breach of contract, privity must exist between the party damaged and the
party sought to be held liable.”*% While none of the Six Claimants have an enforceable contract,
several of the Six Claimants do not even have the contractual relationship to bring a claim as they
are doing. For these reasons, the Arbitrator should deny all of the Six Claimants’ contract claims.

VI.  Each of the lawyers’ claims fail because there are no contracts with Rich
and Caroline as trustees nor have they been sued in that capacity.

The Six Claimants’ contract claims fail because the Clients received no recovery in their
individual capacity (the only capacity they retained anyone and in which they are sued).%® “When
a lawyer has contracted for a contingent fee, the lawyer is entitled to receive the specified fee only
when and to the extent the client receives payment.”1’® Merely because Rich and Caroline may
access Family Trust assets as trustees does not mean they had a recovery in an individual capacity.
“A person in his individual capacity is a stranger to his rights and liabilities as a fiduciary or in a
representative capacity.”!’* Borunda recognized this undeniable distinction as an axiomatic rule.!’2
As the Clients have personally received no distributions, did not hire the Lawyers as Trustees, have
no arbitration provision in their individual capacity, and have not been sued in a Trustee capacity,
the Arbitrator should reject the Six Claimants’ contract claims.!”® The law does not authorize a
judgment against a trust to be executed against an individual beneficiary or vice-versa.l’

VII. The Lawyers’ “quasi-contractual” claims fail as a matter of law and
because the Lawyers failed to meet their burden to prove the claims.

The Six Claimants each sued for “quasi-contractual and/or equitable claims and concepts
such as quantum meruit, promissory estoppel, unjust enrichment, money had and received, a

constructive trust, etc.”*” These claims/concepts fail as a matter of law or for want of evidence.
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First, “when a valid, express contract covers the subject matter of the parties' dispute, there
can be no recovery under a quasi-contract theory.”*’® Here, there is no question that there are some
express contracts covering the services at issue.'’” Accordingly, any “quasi contractual” claims
like quantum meruit, unjust enrichment and promissory estoppel fail as a matter of law.1®

The fact that those contracts are unenforceable under 8 82.065 and Rule 1.04 does not
revive the Lawyers’ unproven quantum meruit claim. In Landis v. W. H. Fuqua, Inc., the plaintiffs
sued to recover a commission on an oral contract urging that quantum meruit permitted recovery
despite statutes requiring real estate contracts to be in writing and signed by the promisor.t”® The
Supreme Court rejected the argument because permitting recovery to state licensed professionals
governed by statute would render nugatory the statute requiring a written agreement.*® Later, the
Supreme Court held in Trammel Crow Co. No. 60 v. Harkinson that the doctrine of promissory
estoppel is not a valid “exception” to enforce contracts against licensed professionals that do not
comply with statutes.8! The Court said that real estate brokers cannot “forbear from acting in
reliance on anything less than a signed written commission agreement” but when they do, “[they
do] so at [their] own peril.”*82 Similarly, allowing licensed lawyers to use “quasi-contractual”
theories without legally compliant written contingency fee agreements signed by all attorneys and
the clients would render § 82.065 and Rule 1.04 meaningless.®® Like licensed real estate agents,
licensed attorneys cannot act or forbear from acting in reliance on anything less than a contingency
fee agreement that is compliant with § 82.065 but when they do, they do so at their own peril 18

Second, “quasi-contractual” are equitable,'® and a party seeking such relief must come to
court with clean hands.'® A party has unclean hands when its conduct in “connection with the
same matter or transaction has been unconscientious, unjust, marked by a want of good faith, or

violates the principles of equity and righteous dealing.”*®” Equity does not support a recovery here,
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where the lawyers rendered services based on unlawful fee agreements, one of which was procured
through deceit and misrepresentation, and engaged in other wrongful, fee-motivated conduct.

Third, the Lawyers presented no evidence as to the proper measure of damages on a “quasi-
contractual” claim. Nobody established the reasonable value of the work.'®® Aside from the
invoices Caroline paid before being converted, no lawyer logged their hours, tasks, or gave hourly
rates.'8 Borunda tried to say that the value of the service is the contingent fee contract.*®® But an
attorney cannot support a quantum-meruit claim with bare contingent-fee percentages and no
supporting evidence of the value of services rendered. The Lawyers quasi-contractual claims fail.

VII1. The Clients should prevail on their accounting claim.

The Clients requested an accounting in their Statement of Claim. The requests had been
ongoing since December 2021 when Caroline’s lawyer made an accounting request. It took the
Avrbitrator to order one for an accounting to finally be delivered. Consequently, the Clients should
prevail on their claim for an accounting given that one was ordered.

IX. As the prevailing parties, the clients should be awarded damages,
reasonable attorney’s fees and costs of arbitration.

Spencer and Pacheco opine that the lawyers’ negligence, fiduciary violations, and
unconscionable actions (DTPA) were the proximate or producing cause of damages to Rich and
Caroline.®! Those damages amount to at least $6,837,180.30 as outlined on Demonstrative Exhibit
2.

Damages to Caroline also include an amount equal to the difference between what she
allegedly owes under the invalid contingency fee contract procured by deception ($1,352,149.80)
and what she would have paid Borunda and Abaza had she remained on an hourly fee. The lawyers
did not calculate an hourly fee, but if Caroline had to pay the lawyers $100,000 to complete the

representation, her damages are $1,252,149. These damages are in line with DTPA remedies,
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including “orders necessary to restore to any party to the suit any money...which may have been
acquired in violation of this subchapter.”'%? Because the deceptive conversion was committed
knowingly, these damages should be trebled, entitling Caroline to $3,756,447.

The Court should apportion damages among the three lawyers (including their law firms)
by one-third each, jointly and severally and otherwise apply fee forfeiture.

Also, the Clients’ seek attorney’s fees and that expenses related to this arbitration be
assessed against the lawyers but reserve this issue for briefing in accordance with the Arbitrator’s
attorney fee briefing schedule.!®® One item of note is that costs have been apportioned throughout
the proceedings with Rich and Caroline bearing two-thirds of the arbitration and compensation
costs and the Six Claimants one-third. That is unfair and inequitable. The Lawyers wanted
arbitration, injected the provision into Caroline’s agreement, and opposed a consumer rule
arbitration. The time allotments in the case were split evenly between the two sides even though
the Lawyers have more parties. Yet, Rich and Caroline have consistently paid or been charged
two-thirds of the costs. The Arbitrator should assess the costs against the Lawyers entirely, or at
bare minimum, the costs should be split 75% to Six Claimants and 25% to the two Clients.

CONCLUSION & PRAYER

As Rich and Caroline sustained their burden on their claims for relief, the Arbitrator should
award them damages and the equitable remedies as more fully outlined on the attached
Demonstrative Exhibit 2 and award them attorney’s fees, expenses, and all costs of arbitration.
Because the lawyers failed to establish their claims, the Arbitrator should award no recovery.

Alternatively, the objection to arbitration should be sustained.®

3 Caroline objected to arbitration for reasons articulated in prior briefing, which she incorporates without repeating.
Caroline re-urges her objection to arbitration, which Rich joins. Both further object to any effort to further expand the
scope of the arbitration into their trustee capacities or in a manner that seeks relief as to any trust as that would be
outside the boundaries of the arbitration provision and is objectionable.
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CERTIFICATE OF SERVICE

Pursuant to the applicable rules, I certify that on this day a true and correct copy of the
above and foregoing instrument has been forwarded to the following:

Via Email: jri@littlelawtexas.com
Joseph R. Little

The Little Law Firm, P.C.

440 Louisiana Street, Suite 900
Houston, Texas 77002

(713) 222-1368

Counsel for the Lawyers

/s/ David Eric Kassab
David Eric Kassab
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DEMONSTRATIVE EXHIBIT 1
CLIENTS’ POST-HEARING BRIEF

STANDING TO BRING A BREACH OF CONTRACT CLAIM

THE LACK OF ATTORNEY-CLIENT CONTRACTS /1.04(f) COMPLAINT CONSENTS

No Basis To Even Assert a Claim

Caroline should prevail against Borunda based solely
on the lack of a contract.

Rich should prevail against Borunda PC based solely
on the lack of a contract.

Abaza is the only party who has a contract with Rich
and Caroline each.

The entity does not exist. Rich and Caroline prevail
based solely on the lack of a contract.

No. | Lawyer-Claimant

1. Jorge Borunda

2. Borunda, PC

3. Nicholas Abaza

4. Law Offices of
Nicholas Abaza PC

5. Michael Trevino

6. Law Office of Michael

A Trevino, PLLC

Rich should prevail against Michael Trevino based on
the lack of a contract.

Rich and Caroline prevail against Law Office of
Michael A. Trevino, PLLC given there is no contract.




DEMONSTRATIVE EXHIBIT 2
CLIENTS’ POST-HEARING BRIEF

CAROLINE AND RICHALLISON DAMAGE AND LOSS TABLE

(Page 1 of 2)

AMOUNT OF DISTRIBUTIONS RECEIVED FROM FAMILY TRUST SINCE MSA SIGNED

$0.00

or pay a trustee for 18 Years
solely as to the grandchildren
set aside.

MSA

No. Item Basis for Loss Loss Amount Supporting Exhibit
1. | Present Value of Remainder | Relinquished in MSA. $2,003,556.00 | CX 298.
Interest in Marital Trust with
approximately $5.8 million in
assets pre- MSA.
2. | Capital Gains Tx Concerning | Burden encumbering $560,000.00 | Compare LX191  account
Minaki Account. Minaki Account as of value vs cost basis. See, CX 26
the MSA. page 8 line-item [L] for
calculation.
3. | Working obligation to serve as | Duty Imposed Because $360,000.00 | Spencer Report at page 49

specifying that the cost of a
trustee is 1-3% of the value of
the assets being administered.

Loss Sub-Total

$2,923,556.00

Six Lawyers’ Combined Fee Calculation (Per LX 304)

$2,769,065.48

Amount Loss Sub-Total Already Exceeds Invalid Fee Claim

$154,490.52

Note: Damages to Caroline also include an amount equal to the difference between what she
allegedly owes under the invalid contingency fee contract procured by deception
($1,352,149.80) and what she would have paid Borunda and Abaza had she remained on an

hourly fee., or $1,252,149.




DEMONSTRATIVE EXHIBIT 2

CAROLINE AND RICHALLISON DAMAGE AND LOSS TABLE

(Page 2 of 2)

Valbridge (not reimbursed) or
contemplated in the lawyers’
settlement statement.

expenses while hourly
client and not credited in
settlement statement.

4. | Partnership Interests in CDR, | Relinquished in MSA per $600,000.00 | CX 26 page 8 line-item [G] for
Kingsman, Seville, and | paragraph 3.1(e). calculation of interests.
Lagarto Creek (MSA 3.1(e)).

5. | K-1s Issued by Robin for | Issued Because MSA. $200,000.00 | CX 26
relinquished partnership
interests.

6. | Jeff Crouch (Pyke Firm) legal | Incurred as Initial $21,871.30 | CX 273, 274, 275, 276, 277,
work. Remedial Efforts. and 278.

7. | Caroline Expert Fee to | Caroline advanced $2,500.00 | Compare LX 304 and CX 264

reflecting Caroline’s payment
of an expert invoice not
credited by lawyers.

8. | 49% interest in 41% Street LP

Interest via Family Trust

$1,140,290.00

CX. 26 at page 19

(MSA 3.1(%)) relinquished in MSA.
9. | Vanguard proceeds (MSA | Claim To Funds $1,948,963.00 | CX 26 at page 23.
3.1(d)) Relinquished in MSA.

10. | Pre-Existing Right to HEMS
distributions under the Family
Trust.

Pre-existing rights given
up for rights under the
MSA.

TBD

See LX 11 — Amended Trust
specifying rights held.

Loss Total

[ $6,837,180.30 |

Can Be Stripped from
Trust

11. | Corrective Legal Work to | Proceedings Ongoing. TBD | Petition  for  Modification
Modify Trust. Already Filed.

12. | Blown generation Skipping | Based on Lawyers’ TBD | Pacheco Report at page 15.
Tax Issue. Assertion that Money Amount calculated at a rate of

40% for everything above
$5.49 million in Richard
Allison Sr’s estate.

13. | Trust Administration Costs
for 18 years.

Accounting, Legal, Other
Professional Expenses.

TBD

14. | Additional items specified in
Rob Hancock’s report.

Several ledgers identify
items to which interests
were relinquished.

Clients’ Ex. 26.
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