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and paper it, and to accurately advise the client of all rights and interests associated with rejecting
it or entering it. Alternatively, if the attorney does not understand the area of law or the terms or a
term of a settlement agreement, the standard of care requires the attorney to identify area of the
representation they do not understand and to seek counsel from other attorneys or professionals to
supply that knowledge, so they can properly advise the client on the subject and the agreement to
allow them to make an informed decision about both.

In this case, the standard of care for Attorneys representing Clients in relation to their father’s
substantial estate was not met by Attorneys and Clients have been damaged as a result. Attorneys
did not give proper and good legal advice in relation to the rights and interests of Clients in their
father’s Estate and Trusts, they did not give correct advice regarding the negotiation and, later,
settlement of their claims, they did not accurately memorialize the settlement reached and, later,
making matters worse, demanded to be rewarded for their sub-par legal work by being paid
substantial fees, based upon their incorrect contingency fee agreements that were not
commensurate with the work done or the result achieved. As a primary point, the Attorneys here
advised Caroline and Rich Allison that a mediated settlement agreement would allow the two of
them to have unfettered access to all Family Trust assets except $1,000,000.00, this advice, for
reasons detailed below, was incorrect, and Caroline and Rich Allison do not have such unfettered
access. Instead, they gave up other valuable rights and assets.

My qualifications are in my curriculum vitae attached hereto as Exhibit A. A list of documents
reviewed in preparing this report is attached hereto as Exhibit B.

Scope of Engagement. Rich & Caroline hired me to examine the facts surrounding the negotiation
and implementation of the Mediated Settlement Agreement, signed on April 13,2021 (the “MSA”),
in the Trust Lawsuit, and to formulate opinions and to prepare this Expert Report focusing on
whether Attorneys met the required standard of care related to, at least, the following:

A. Legal Capacities. Whether Attorneys made the effort to determine the proper legal
capacities of the respective Parties when representing Clients, drafting the MS4 and
advising Clients to enter it.

B. Advice. Whether Attorneys gave proper advice regarding their interests in the father's
Trust and property and whether it was in their best interests to enter the MSA
considering the desires of Clients when it was negotiated, prepared, and signed.

C. Draftsmanship. Whether Attorneys met the standard of care in drafting the MSA, by
ensuring the written terms accurately captured and matched all the negotiated terms,
namely, whether Attorneys objected to ambiguous or unclear terms during the
negotiated terms, whether the draft captures all material terms negotiated and whether
the MSA4, as written, accomplishes all the goals and expectations of Clients vis-a-vis
their understanding of the settlement negotiated, along with the numerous errors in the
MSA.

D. Failure to Seek Expertise. If an attorney meets an issue outside of his expertise, the
attorney must take action to obtain advice or answers from a qualified source to any
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questions and postpone having the client sign any settlement agreement until the
unknown issue is resolved and, as in this case, if a settlement agreement presents trust
questions, tax questions, or other issues unfamiliar to the attorney that attorney seeks
outside counsel to obtain the advice needed to address those issues.

E. Contingency Fee Arrangement. Whether Attorneys met the standard of care in drafting
and entering their contingency fee arrangement with Clients and the various capacities
of them and Attorneys and their law firms, in calculating their fees.

F. Legal Malpractice/Fiduciary Duties. Whether Attorneys breached their standard of
care and committed legal malpractice harming Clients, which, because of the anti-
fracturing law, collectively, encapsulates negligence, fiduciary duties, and breach of
contract, such as whether they fully disclosed all information that materially affected
Clients’ interests and were always watching out for Clients’ best interest, instead of
their own, whether they breached their duty of loyalty and good-faith and fair dealing,
among others.

Factual Summary

The Richard Allison (Revocable) Trust. Richard Allison (“Richard”) created the Richard
Allison Trust on May 26, 1989 (the “RA Trust”), naming himself Trustee and placing the bulk of
his assets and investments in the RA Trust. Richard had two children from a prior marriage: Rich
& Caroline. For several years, Rich & Caroline were to be the primary beneficiaries of the RA
Trust but, later, Richard married Robin Alice Bump n/k/a Robin Alice Allison (“Robin’’). The RA
Trust was amended and restated several times, most recently on April 11, 2013 (the “Restated RA
Trust”), and it made Robin a grantor, a Co-Trustee with Richard, and a lifetime beneficiary of all
assets owned by Richard (and the Restated RA Trust) at the time of his death. The Restated RA
Trust relegated Rich & Caroline to contingent remainder beneficiaries. Also on April 11, 2013,
Richard executed his Last Will & Testament (the “Will”), leaving the bulk of his Estate to the
Family Trust, one of many sub-trusts to be created under the Restated RA Trust upon the first
death of a grantor.

The Restated RA Trust sub-trusts included: (i) an Exempt and Non-Exempt Surviving Grantor’s
Trust, revocable trusts held for the benefit of the surviving grantor; (ii) an Exempt and Non-Exempt
Marital Trust, held for the benefit of the surviving grantor; (iii) the Allison Family Trust, a trust
held for the benefit of the surviving grantor and other listed beneficiaries; (iv) a contingent Special
Needs Trust; and (v) an Exempt and Non-Exempt Descendants’ Trust. Robin was to be named the
sole Trustee of all the sub-trusts created under the Restated RA Trust and the sole beneficiary of
several of them, effectively granting her control over, and the sole benefit of, Richard’s entire
Estate. The Restated RA Trust expressly provided Rich was never to serve as a trustee of any sub-
trust created thereunder.

The Contest. Richard (“Decedent”) died on April 17, 2017 (“Decedent’s DOD”). On July 22,
2019, Robin filed her Application to Probate Will of Richard Gerard Allison and for Letters
Testamentary (the “Application”) in Probate Court, No. 1 of Collin County, Texas, in Cause No.
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PB1-1332-2019 (the “Estate Cause”). Rich & Caroline wanted to understand the terms and
validity of Richard’s RA Trust amendments and Will, and subsequently determined to hire counsel
to represent them. On May 29, 2019, Caroline formally executed an “Engagement Agreement for
Legal Services,” hiring Borunda and Abaza to represent her on an hourly basis (the “Hourly
Agreement”) that did not include an arbitration clause, such that Texas law would apply to all
disputes between her and Attorneys. In June 2019, Rich also hired Borunda and Abaza to represent
him but on a contingent fee basis agreeing to pay them thirty-five percent (35%) of the property
recovered on Rich’s behalf, property he would not otherwise been entitled to (“Rich’s
Contingency Fee Agreement”). Rich’s Contingency Fee Agreement provided Rich would split
any attorneys’ expenses equally with Caroline (meaning, Caroline would effectively pay 50% of
all attorney’s fees incurred in the Contest) and that Borunda and Abaza would split their contingent
fee sixty percent (60%) to Borunda and forty percent (40%) to Abaza; neither Borunda’s nor
Abaza’s respective law firms are associated with Rich’s Fee Agreement; additionally, neither
Trevino nor his law firm ever signed a contingency fee agreement with Rich.

Eventually, the Attorneys told Caroline and Rich that the Will was problematic and needed to be
challenged, along with the RA Trust amendments. The Clients followed that advice, and the
Attorneys filed pleadings making those challenges (the “Contest”).

The initial arrangement, with Caroline paying Attorneys hourly and Rich on a contingent basis,
lasted until October 2020 after Caroline had paid approximately $70,000.00 in attorneys’ fees and
expenses and requested a contingency arrangement if she would be refunded what she had paid.
Attorneys agreed to switch from an hourly rate to same thirty-five percent (35%) contingency fee
percentage as Rich using a “Change to Contingency Fee Agreement” (the “Caroline’s
Contingency Fee Agreement”) and it added Trevino as one of her Attorneys as well; Caroline
signed it on October 16, 2020. But Caroline was not refunded what she had paid. Rather, Caroline
would only be reimbursed for any attorneys’ fees she had already paid to Attorneys up to that point
from any recovery. As it would turn out, Caroline’s Contingency Fee Agreement contained a
provision Rich’s did not, it said the percentage would be applied to “the amount (money and
property) recovered and/or kept that Caroline Allison has an interest therein,” somehow staking
a fee on property Caroline already owned and charging her a fee if she “kept” it. Caroline’s
Contingency Fee Agreement also prohibited her from entering any settlements without Attorneys’
approval and consent — a direct ethical violation. It also included an arbitration clause requiring
arbitration to resolve disputes between them. After representing to Clients that the Contest could
drag on for years and culminate in a costly trial, Attorneys agreed to mediation with Robin and her
attorneys to occur in April 2021. Clients wanted two things out of mediation: (i) some of the
inheritance they believed they were entitled to from Richard’s Estate, free, outright, and not held
in trust; and (ii) a complete “divorce” and severance from Robin.

The Mediation. The Mediation took place on April 13,2021, and was reportedly grueling, lasting
more than twelve (12) hours and going late into the night before reaching a settlement. During the
Mediation, both sides drafted the MSA4 with the intention to memorialize the results of the
mediation. The MSA was a complex legal document and difficult for Clients to understand,
especially after a long day and late at night. Clients were relying on Attorneys’ advice, but the
advice they received turned out to be incorrect. The MSA had multiple errors and did not reflect or
accurately capture the negotiated terms being described by the lawyers in their testimony;
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ultimately, it failed to accomplish Clients’ intentions. Attorneys were lacking in regard to
prioritizing their Clients’ best interests, either failed to competently read or understand the MS4,
or knowingly advised Clients to sign an incomplete, ineffective, and deficient settlement
agreement that did not accurately reflect and accomplish Clients’ stated goals or all the above.
Because of the deficient MS4, Clients have received no distributions of settlement funds and they
are at risk of incurring significant tax liabilities or losing tax benefits. Clients did not obtain a full
severance from Robin but, instead, are arguably Robin's fiduciary. In sum, rather than
accomplishing Clients goals through mediation and the MSA4, Clients ended up in a far worse
position because of Attorneys’ sub-standard work and advice than they were before the Litigation
(having assets still restricted in the Family Trust without the unrestricted discretion to distribute
as promised while giving up assets).

The Fee Demand. After negotiating and advising Clients to enter into the MSA that failed to
accomplish Clients’ goals, Attorneys soon demanded their contingent fee from Clients, but they
were missing key information on many levels. Abaza testified as follows:!

I ARBITRATION TRANSCRIPT — NICK ABAZA TESTIMONY, V2 at 241:5-243:9.
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Apparently, at a time when he really did not know the status of the need for information before the
mediation and in the trial preparation, he testifies they were not missing a single piece of
information and that Clients claims about Attorneys’ lack of performance, to him, were “fiction”,
which underscores his complete lack of diligence and knowledge of the status of discovery pre-
mediation, two-and-a-half years post-mediation. While the other attorneys, even as late as the
Mediation Letter, were claiming the opposite. Going into the mediation, Attorneys admitted to the
mediator, Jeff Yates, they had “significant discovery left to conduct and [] intend to pursue motions
to compel ... if settlement is not achieved.”? The existence of this knowledge gap should have
been disclosed to Clients and been a factor in whether to enter any settlement because attorneys
could not accurately calculate the assets at issue and any alleged gross recovery without such
information.? One critical item about which the Lawyers had no information was Robin’s personal
net worth, which was (1) the trigger to evaluating the likelihood she would ever be able to invade
and drain the corpus of the Marital Trust and then move on to the assets in the Family Trust, and
(2) necessary to evaluate any distribution decisions she would make if Caroline and Rich simply
decided to ask for a distribution, which the Lawyers never counseled them to do.

To extract their fee from Clients and knowing Caroline was disputing the same, Attorneys hired
Joseph R. Little to intimidate Rich, and, on February 2, 2022, Mr. Little sent a letter to Rich
demanding Rich remit $1,557,500.00 to Attorneys within thirty (30) days (the “Demand Letter”).
Clients’ Exhibit 248. The Demand Letter calculated the “reduced” contingency fee amount based
on various, unsupported, figures, including a Fidelity Account, which Attorneys valued based on
an unverified representation to be “at least $9,500,000.00.” The Demand Letter was entirely
deficient, admittedly non-compliant with Texas Disciplinary Rule of Professional Conduct Rule
1.04(d), and overestimated Attorneys purported contingent fee based on improper figures and an
incorrect calculation. It was Attorneys’ duty, as fiduciaries, to calculate the Recovery and their
fees correctly. Despite knowledge of the issues presented by the Demand Letter, notwithstanding
the unconscionable fee agreements, Attorneys excessively claim that the $1,557,500.00 demanded
was less than the “just amount owed.”

More than a year later, on August 17, 2023, Borunda sent a letter to Rich & Caroline which was
presented as a settlement statement, “pursuant to Texas Disciplinary Rules of Professional Conduct
1.04 and 1.14, and any other applicable rules,” for their “review, consideration, revision, and
approval.” (the “Settlement Statement™). Clients’ Exhibit 244. The Fidelity Account was again
used but, this time, it was identified as the Minaki LP Account, for which Borunda stated the
balance was $9,900,609.53, as of April 14, 2021 (mediation date). Borunda then admits Attorneys
made a miscalculation in the ownership percentage of Minaki LP and, to account for it, Attorneys
“agreed to reduce the recovery by 3%.” Attorneys do not explain how a reduction of the Minaki
LP interest by 3% correlates with a 3% decrease in the Minaki LP account, again failing to meet
their duty of full disclosure. Attorneys then effectively admitted that they had previously and,
mistakenly, included in their earlier fee demands a portion of a $1 million of the Recovery that
was supposed to be set aside for the grandchildren’s education (“$1M Set Aside”). Attorneys then
make additional deductions of partnership interests they mistakenly included — interests which
were conveyed pursuant to the MSA they advised Clients to execute, and which Attorneys should
have known not to include before making any demand for attorneys fees.

2 Clients’ Exhibit 157.
3 See, Discussion of Fee Demands, at 5-6, supra.
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Rich & Caroline could not have given informed direction to their counsel or informed consent to
a settlement without knowing the value they would receive, and Attorneys admit they lacked that
vital information both at mediation and during the subsequent contingency calculations. This is
highlighted by Attorneys admitting they did not have all the information necessary to calculate
their contingency percentage with accuracy (or changing the number multiple times) and blaming
the information gap on Rich & Caroline. Attorneys estimated various partnership interest amounts
to be $300,000 and made a further reduction for a sale of assets that occurred before the settlement.
After accounting for those admitted prior errors and adding expenses ($32,574.42), Borunda
reached a gross recovery of $8,036,165.66 with Rich & Caroline owing $1,416,915.68 and
$1,352,149.80, respectively.

So, a year and a half after sending the first demand, Attorneys finally figured out what they believe
is an accurate contingency fee computation. How would Clients have ever paid any amount prior
to that date, i.e., August 17, 20237 They could not have. Attorneys sued their Clients on December
7,2021 seeking 35% of the value of the Family Trust, thereafter making an incorrect and reportedly
“reduced” demand of $1,557,500.00 on February 2, 2022, and both of these prior assertions were
actually higher than the demand in the subsequent settlement statement not given until August
2023. This is all below the standard of care.

The same day the Settlement Statement was sent, Attorneys’ counsel, Joseph Little, sent a follow
up letter claiming that the Attorneys did not have to omit the education “hold back” from their fee
calculation, but did it out of courtesy. This was completely improper and deceptive as the Lawyers
had no fee agreement with the grandchildren. Little then stated Rich really owed “in excess of $3.3
million” after applying “pre-judgment interest” and that every day Rich did not pay, another $733
would be added to the fees Rich purportedly owed. These representations in Borunda’s Settlement
Statement are a sham, and, as an excessive fee and interest demand, become another breach of the
standard of care owed to Clients.

As shown further below, the Lawyers did not effectuate a distribution for Clients. Caroline and
Rich have not received any personal distributions. They cannot, as promised, make an unfettered,
outright distribution of everything but $1,000,000.00 in the Family Trust. And there are multiple
other errors associated with the MSA that remain in place.

AUTHORITY

Trust Code and Cases: The Texas Trust Code is found in Texas Property Code §§111.001
through 117.012.

TEX. PROPERTY CODE §111.004(2), (4) and (18). Definitions.

(2) “Beneficiary” means a person for whose benefit property is held in trust, regardless of the
nature of the interest...

(4) “Express trust” means a fiduciary relationship with respect to property which arises as a
manifestation by the settlor of an intention to create the relationship and which subjects the
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(18)

person holding title to the property to equitable duties to deal with the property for the
benefit of another person...

“Trustee” means the person holding the property in trust, including an original, additional,
or successor trustee, whether or not the person is appointed or confirmed by a court.

TEXAS PROPERTY CODE §112.034. Merger.

(a)

(b)

(©)

If a settlor transfers both the legal title and all equitable interests in property to the same
person or retains both the legal title and all equitable interests in property in himself as both
the sole trustee and the sole beneficiary, a trust is not created and the transferee holds the
property as his own. This subtitle does not invalidate a trust account validly created and in
effect under Chapter 113, Estates Code.

Except as provided by Subsection (c) of this section, a trust terminates if the legal title to
the trust property and all equitable interests in the trust become united in one person.

The title to trust property and all equitable interests in the trust property may not become
united in a beneficiary, other than the settlor, whose interest is protected under a spendthrift
trust, and in that case the court shall appoint a new trustee or cotrustee to administer the
trust for the benefit of the beneficiary.

TEXAS PROPERTY CODE §112.035. Spendthrift Trust.

(a)

(b)

(©)

(d)

A settlor may provide in the terms of the trust that the interest of a beneficiary in the income
or in the principal or in both may not be voluntarily or involuntarily transferred before
payment or delivery of the interest to the beneficiary by the trustee.

A declaration in a trust instrument that the interest of a beneficiary shall be held subject to
a “spendthrift trust” is sufficient to restrain voluntary or involuntary alienation of the
interest by a beneficiary to the maximum extent permitted by this subtitle.

A trust containing terms authorized under Subsection (a) or (b) of this section may be
referred to as a spendthrift trust.

If the settlor is also a beneficiary of the trust, a provision restraining the voluntary or
involuntary transfer of the settlor's beneficial interest does not prevent the settlor's creditors
from satisfying claims from the settlor's interest in the trust estate.

Note. Remainder of statute omitted for brevity and because it is not applicable or less applicable.

TEX. PROPERTY CODE §112.054. Judicial Modification, Reformation or Termination of Trusts.

(a)

On the petition of a trustee or a beneficiary, a court may order that the trustee be changed,
that the terms of the trust be modified, that the trustee be directed or permitted to do acts
that are not authorized or that are forbidden by the terms of the trust, that the trustee be
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(b)

(©)
(d)

prohibited from performing acts required by the terms of the trust, or that the trust be
terminated in whole or in part, if:

(1) the purposes of the trust have been fulfilled or have become illegal or impossible
to fulfill;

(2) Dbecause of circumstances not known to or anticipated by the settlor, the order will
further the purposes of the trust;

(3) modification of administrative, nondispositive terms of the trust is necessary or
appropriate to prevent waste or impairment of the trust's administration;

(4) the order is necessary or appropriate to achieve the settlor's tax objectives or to
qualify a distributee for governmental benefits and is not contrary to the settlor's
intentions; or

(5) subject to Subsection (d):

(A)  continuance of the trust is not necessary to achieve any material purpose
of the trust; or
(B)  the order is not inconsistent with a material purpose of the trust.

The court shall exercise its discretion to order a modification or termination under
Subsection (a) or reformation under Subsection (b-1) in the manner that conforms as nearly
as possible to the probable intention of the settlor. The court shall consider spendthrift
provisions as a factor in making its decision whether to modify, terminate, or reform, but
the court is not precluded from exercising its discretion to modify, terminate, or reform
solely because the trust is a spendthrift trust.

The court may direct that an order described by Subsection (a)(4) has retroactive effect.

The court may not take the action permitted by Subsection (a)(5) unless all beneficiaries of
the trust have consented to the order or are deemed to have consented to the order. A
minor, incapacitated, unborn, or unascertained beneficiary is deemed to have consented if
a person representing the beneficiary's interest under Section 115.013(c) has consented or
if a guardian ad litem appointed to represent the beneficiary's interest under Section
115.014 consents on the beneficiary's behalf.

Note: Subsections (b-1), a portion of (c), (¢) and (f) involve trust reformation and are intentionally
omitted because they have no application to this case.

TEX. PROPERTY CODE §113.029. Discretionary Powers; Tax Savings.

(a)

(b)

Notwithstanding the breadth of discretion granted to a trustee in the terms of the trust,
including the use of terms such as "absolute," "sole," or "uncontrolled," the trustee shall
exercise a discretionary power in good faith and in accordance with the terms and purposes
of the trust and the interests of the beneficiaries.

Subject to Subsection (d), and unless the terms of the trust expressly indicate that a

requirement provided by this subsection does not apply:

(1) a person, other than a settlor, who is a beneficiary and trustee, trustee affiliate, or
discretionary power holder of a trust that confers on the trustee a power to make



The Honorable Anne Ashby
December 20, 2023
Page 10 of 62

discretionary distributions to or for the trustee's, the trustee affiliate's, or the
discretionary power holder's personal benefit may exercise the power only in
accordance with an ascertainable standard relating to the trustee's, the trustee
affiliate's, or the discretionary power holder's individual health, education, support,
or maintenance within the meaning of Section 2041(b)(1)(A) or 2514(c)(1), Internal
Revenue Code of 1986; and

(2) a trustee may not exercise a power to make discretionary distributions to satisfy a
legal obligation of support that the trustee personally owes another person.

(c) A power the exercise of which is limited or prohibited by Subsection (b) may be exercised
by a majority of the remaining trustees whose exercise of the power is not limited or
prohibited by Subsection (b). If the power of all trustees is limited or prohibited by
Subsection (b), the court may appoint a special fiduciary with authority to exercise the
power.

(d) Subsection (b) does not apply to:

(1) apower held by the settlor's spouse who is the trustee of a trust for which a marital
deduction, as defined by Section 2056(b)(5) or 2523(e), Internal Revenue Code of
1986, was previously allowed;

(2) any trust during any period that the trust may be revoked or amended by its settlor;
or

(3) a trust if contributions to the trust qualify for the annual exclusion under Section
2503(c), Internal Revenue Code of 1986.

(e) In this section, “discretionary power holder” means a person who has the sole power or
power shared with another person to make discretionary decisions on behalf of a trustee

with respect to distributions from a trust.

TEXAS PROPERTY CODE §113.051. General Duties of Trustee.

“The trustee shall administer the trust in good faith according to its terms and this subtitle. In the
absence of any contrary terms in the trust instrument or contrary provision of this subtitle, in
administering the trust the trustee shall perform all of the duties imposed on trustees by common
law.”

Standard of Care & Proximate Cause — Legal Malpractice:
Cosgrove v. Grimes, 774 S.W.2d 662 (Tex. 1989) (“Cosgrove”).

A lawyer in Texas is held to the standard of care which would be exercised by a reasonably prudent
attorney. The jury must evaluate his conduct based on the information the attorney has at the time
of the alleged act of negligence. In some instances, an attorney is required to make tactical or
strategic decisions. Ostensibly, the good faith exception was created to protect this unique attorney
work product. However, allowing the attorney to assert his subjective good faith, when the acts he
pursues are unreasonable as measured by the reasonably competent practitioner standard, creates
too great a burden for wronged clients to overcome. The instruction to the jury should clearly set
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out the standard for negligence in terms which encompass the attorney's reasonableness in
choosing one course of action over another. Cosgrove, at 664-665.

If an attorney makes a decision which a reasonably prudent attorney could make in the same or
similar circumstance, it is not an act of negligence even if the result is undesirable. Attorneys
cannot be held strictly liable for all of their clients' unfulfilled expectations. An attorney who
makes a reasonable decision in the handling of a case may not be held liable if the decision later
proves to be imperfect. The standard is an objective exercise of professional judgment, not the
subjective belief that his acts are in good faith. To the extent that some Texas courts have
recognized an exception to attorney negligence based on the subjective good faith of the attorney,
those cases are disapproved. Cosgrove, at 665 (citing e.g., Tijerina v. Wennermark, 700 S.W.2d
342 (Tex. App.—San Antonio 1985, no writ); Medrano v. Miller, 608 S.W.2d 781 (Tex. Civ.
App.—San Antonio 1980, writ ref'd n.r.e.); State v. Baker, 539 S.W.2d 367 (Tex. Civ. App.—
Austin 1976, writ ref'd n.r.e.); Hicks v. State, 422 S.W.2d 539 (Tex. Civ. App.—Houston [14th
Dist.] 1967, writ ref'd n.r.e.); Cook v. Irion, 409 S.W.2d 475 (Tex. Civ. App.—San Antonio 1966,
no writ).

Saulsberry v. Ross, 485 S.W.3d 35 (Tex.App.—Houston [14™ Dist.] 2015, pet. denied)
(“Saulsberry”™).

During their attorney-client relationship, Saulsberry owed Ross a duty to act as a reasonably
prudent attorney could do in the same or similar circumstances based on the information that
Saulsberry had at the time of the alleged malpractice. Saulsberry, at 44, see Cosgrove v. Grimes,
774 S.W.2d 662, 664—65 (Tex.1989) (op. on reh'g); Swinehart v. Stubbeman, McRae, Sealy,
Laughlin & Browder, Inc., 48 S.W.3d 865, 874 (Tex. App.—Houston [14th Dist.] 2001, pet.
denied).

Proximate cause consists of cause in fact and foreseeability. /d., at 44-45 (citing Akin, Gump, 299
S.W.3d at 122 (citing IHS Cedars Treatment Ctr. of DeSoto, Tex., Inc. v. Mason, 143 S.W.3d 794,
798 (Tex. 2004))). To establish the cause-in-fact element, a plaintiff must prove that (1) the
defendant's negligent act or omission was a substantial factor in bringing about the harm at issue,
and (2) the harm would not have occurred but for that act or omission. See Id., at 45. Neither of
these components can be established by conjecture, guess, or speculation. See /d. If the causal link
between an attorney's negligence and the client's harm is beyond a jury's common understanding,
then proximate cause must be proved through expert testimony about what the attorney should
have done. Id., at 48 (citing see Alexander v. Turtur & Assocs., 146 SW.3d 113, 119-20
(Tex.2004)). The expert testimony must tie “the specific conduct that is in issue” to the client's
adverse result. See Id. at 45 (quoting 5 Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice
§ 33.17 at 138-39 (5th ed. 2000)).

Pierre v. Steinbach, 378 S.W.3d 529, 533-34 (Tex.App.—Dallas 2012, no pet.) (“Pierre”).

An action for legal malpractice is based on negligence. Cosgrove v. Grimes, 774 S.W.2d 662, 664
(Tex.1989) (op. on reh'g). To state a claim for legal malpractice, a plaintiff must show that (1) the
attorney owed the plaintiff a duty; (2) the attorney's negligent act or omission breached that duty;
(3) the breach proximately caused the plaintiff's injury; and (4) the plaintiff suffered damages.
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Akin, Gump, Strauss, Hauer & Feld, LLP v. Nat'l Dev. & Research Corp., 299 S.W.3d 106, 112
(Tex.2009).

A plaintiff must generally present expert testimony to establish the breach and causation elements
of a legal malpractice claim. Alexander v. Turtur & Assocs., Inc., 146 SSW.3d 113, 117, 119-20
(Tex.2004). Breach of the standard of care and causation are separate inquiries, and an abundance
of evidence as to one cannot substitute for a deficiency of evidence as to the other. /d. at 119.

A lawyer in Texas is held to the standard of care that would be exercised by a reasonably prudent
attorney. Cosgrove, 774 S.W.2d at 664. Expert testimony is not required if the attorney's lack of
care and skill is so obvious that the trier of fact can find negligence as a matter of common
knowledge. Mazuca, at 97.

See, James v. Mazuca & Associates v. Schumann, 82 S.W.3d 90, 97 (Tex. App.—San Antonio
2002, pet. denied). (Missing the statute of limitations is a classic example of negligence that any
layperson can understand. No expert testimony is necessary in such cases.).

Trust Title & Spendthrift Character:

Bradley v. Shaffer, 535 S.W.3d 242, 247-48 (Tex.App.—Eastland 2017, no pet.) (“Bradley”).

A trust is a mechanism used to transfer property. Faulkner v. Bost, 137 S.W.3d 254, 258 (Tex.
App.—Tyler 2004, no pet.) (citing *248 Jameson v. Bain, 693 S.W.2d 676, 680 (Tex. App.—San
Antonio 1985, no writ)). “[W]hen a valid trust is created, the beneficiaries become the owners of
the equitable or beneficial title to the trust property and are considered the real owners.” City of
Mesquite v. Malouf, 553 S.W.2d 639, 644 (Tex. Civ. App.—Texarkana 1977, writ refd n.r.e.). The
trustee is merely the depository of the bare legal title. /d. The trustee is vested with legal title and
right of possession of the trust property but holds it for the benefit of the beneficiaries, who are
vested with equitable title to the trust property. Jameson, 693 S.W.2d at 680. A trust beneficiary
who has capacity to transfer property has the power to transfer his equitable interest, unless
restricted by the terms of the trust. Faulkner, 137 S.W.3d at 260.

“[A] spendthrift trust is one in which the beneficiary is prohibited from anticipating or assigning
his interest in or income from the trust estate.” Long v. Long, 252 S.W.2d 235, 246 (Tex. Civ.
App.—Texarkana 1952, writ ref'd n.r.e.) (quoting Cronquist v. Utah State Agric. Coll., 114 Utah
426, 201 P.2d 280, 282 (1949)). “Texas courts have long upheld and enforced spendthrift
provisions, justifying this restraint on alienation not out of consideration for the beneficiary, but
rather for the right of the donor creating the trust to control his gift.” Burns v. Miller, Hiersche,
Martens & Hayward, P.C., 948 S.W.2d 317, 321 (Tex. App.—Dallas 1997, writ denied). The
Texas Trust Code also specifically protects the right of a trust settlor to include a spendthrift
provision in a trust. TEX. PROP. CODE §112.035; see TEX. PROP. CODE §111.001. Section
112.035(a) provides that “[a] settlor may provide in the terms of the trust that the interest of a
beneficiary in the income or in the principal or in both may not be voluntarily or involuntarily
transferred before payment or delivery of the interest to the beneficiary by the trustee.”
Assignments of [beneficial interests in trusts] are invalid when they are subject to a spendthrift
provision in the trust.” Faulkner v. Bost, 137 S.W.3d 254, 260 (Tex. App.—Tyler 2004, no pet.).



The Honorable Anne Ashby
December 20, 2023
Page 13 of 62

Hallmark v. Port/Cooper-T. Smith Stevedoring Co., 907 S.W.2d 586, 589 (Tex.App.—Corpus
Christi-Edinburg, 1995, no writ) (“Hallmark™).

A trust is a method used to transfer property. Jameson v. Bain, 693 S.W.2d 676, 680 (Tex. App.—
San Antonio 1985, no writ). “[W]hen a valid trust is created, the beneficiaries become the owners
of the equitable or beneficial title to the trust property and are considered the real owners; the
trustee is merely the depository of the bare legal title.” City of Mesquite v. Malouf, 553 S.W.2d
639, 644 (Tex. Civ. App.—Texarkana 1977, writ ref'd n.r.e.). The trustee is vested with legal title
and right of possession of the trust property but holds it for the benefit of the beneficiaries, who
are vested with equitable title to the trust property. Jameson, 693 S.W.2d at 680. (Emphasis added).

Separation of Capacities:

Elizondo v. Tex. Natural Res. Conservation Comm’n, 974 S.W.2d 928, 931 (Tex.App.—Austin
1998, no pet.). (“Elizondo™)

A person who sues or is sued in his official or representative
capacity is, in contemplation of law, regarded as a person distinct
from the same person in his individual capacity and is a stranger to
his rights or liabilities as an individual. It is equally true that a person
in his individual capacity is a stranger to his rights and liabilities as
a fiduciary or in a representative capacity.

Alexander v. Todman, 361 F.2d 744, 746 (3d Cir.1966); accord Bender v. Williamsport Area Sch.
Dist., 475 U.S. 534, 543-44 & n. 6, 106 S.Ct. 1326, 89 L.Ed.2d 501 (1986) (“The fact that Mr.
Youngman was sued in his official capacity does not give him standing to appeal in his individual
capacity. Acts performed by the same person in two different capacities ‘are generally treated as
the transactions of two different legal personages.’”); Airlines Reporting Corp. v. S & N Travel,
Inc., 58 F.3d 857, 862 (2d Cir.1995) (“Where a party sues or is sued in a representative capacity,
however, its legal status is regarded as distinct from its position when it operates in an individual
capacity.”); Northern Trust Co. v. Bunge Corp., 899 F.2d 591, 595 (7th Cir.1990) (“In the eyes of
the law a person who sues or is sued in a representative capacity is distinct from that person in his
individual capacity.”); McGinnis v. McGinnis, 267 S.W.2d 432, 435 (Tex.Civ.App.-San Antonio
1954, no writ) (“William L. McGinnis, the individual, is not the same party as William L.
McGinnis, the next friend of Janie Barr's estate and person.”).” Elizondo v. Tex. Natural Res.
Conservation Comm'n, 974 S.W.2d 928, 931 (Tex. App.-Austin 1998, no pet.).

See also Werner v. Colwell, 909 S.W.2d 866, 870 (Tex.1995) (Court cannot render judgment
against a party in a capacity in which she was not sued).

Fiduciary Duties and Responsibilities of Trustees:

Fiduciary duties are the highest civil duties known to law and trustees are held to very high and
very strict standards of good faith, honesty, and ethical conduct. Slay v. Burnett’s Trust, 187
S.W.2d 377 (Tex. 1945). Justice Cardozo eloquently described a trustee’s standard of care as
follows:
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A trustee is held to something stricter than the morals of the
marketplace. Not honesty alone, but the punctilio of an honor the
most sensitive, is then the standard of behavior. As to this there has
developed a tradition that is unbending and inveterate.
Uncompromising rigidity has been the attitude of the courts of
equity when petitioned to undermine the rule of undivided loyalty
by the ‘disintegrating erosion’ of particular exceptions.... Only thus
has the level of conduct for fiduciaries been kept at a level higher
than the trodden by the crowd.

Meinhard v. Salmon, 249 N.Y. 458 (1928). Three primary sources define the duties and
responsibilities of trustees: (1) the trust instrument, (2) the Texas Trust Code* and (3) the common
law. Section 111.0035(a) of the Texas Trust Code provides that, except as provided by the terms
of the trust instrument, the Texas Trust Code governs: (a) the duties and powers of a trustee, (b)
relations among trustees and (c) the rights and interests of a beneficiary. TEX. PROP. CODE
§111.035(a). Further, Section 113.051 of the Texas Trust Code provides that “[i]n the absence of
any contrary terms in the trust instrument or contrary provisions of this subtitle, in administering
the trust the trustee shall perform all of the duties imposed on trustees by the common law.” TEX.
Propr. CoDE §113.051.

There are three main categories of trustee’s fiduciary duties: (1) the duty of loyalty, (2) the duty of
care/prudence and (3) the duty of full disclosure.

(1) The Duty of Loyalty and Impartiality

The trustee has an affirmative duty to administer the trust solely in the interest of the beneficiaries
— meaning, a trustee cannot personally benefit from serving, and must place the interests of the
beneficiaries above his own at all times. Slay v. Burnett’s Trust, 187 S.W.2d 377 (Tex. 1945).
Generally, the trustee is strictly prohibited from engaging in transactions that involve self-dealing
or a personal benefit to the trustee or that otherwise involve or create a conflict between the
trustee’s fiduciary duties and personal interest. TEX. PROP. CODE §113.053; RESTATEMENT
(THIRD) OF TORTS §78. When a fiduciary profits or benefits in any way from a transaction or he
places himself in a position in which his self-interest might conflict with his obligations, a
presumption of unfairness arises that shifts the burden of proof and persuasion to the fiduciary or
party claiming the validity or benefits of a transaction to show that the transaction was fair and
equitable to the beneficiary. Keck, Martin & Cate v. National Union Fire Insurance Co., 20
S.W.3d 692, 699 (Tex. 2000); Stephens County Museum, Inc., v. Swenson, 517 S.W.2d 257, 260—
61 (Tex. 1975); Sorrell v. Elsey, 748 S.W.2d 584, 586 (Tex. App.—San Antonio 1988, writ
denied). Furthermore, a trustee is required to invest and manage the trust assets solely in the interest
of the beneficiaries. TEX. PROP. CODE §117.007. In addition, a trustee has a duty of impartiality,
which requires the trustee to deal impartially with multiple beneficiaries. See RESTATEMENT
(SECOND) OF TRUSTS § 183; BOGERT §541 and §612; Commercial Nat. Bank of Nacogdoches v.
Hayter, 473 S.W.2d 561 (Tex. Civ. App. 1968, writ ref’d n.r.e.).

4 Title 9 of the Texas Property Code.
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2) The Duty of Care/Prudence

The trustee has an affirmative duty to administer the trust as an ordinary, capable and careful
person would use in the conduct of his own affairs. Interfirst Bank Dallas, N.A., v. Risser, 739
S.W.2d 882, 888 (Tex. App.—Texarkana 1987, no writ); RESTATEMENT (THIRD) OF TORTS §77.
This duty encompasses many sub-duties, including, but not limited to, (a) the duty to take, retain
and preserve trust assets, (b) the duty to keep records and render proper accounts, (c) the duty not
to comingle trust funds and (d) the duty to comply with the prudent investor rule. As to the latter,
Texas Trust Code §117.004(a) provides that a trustee “shall invest and manage trust assets a as a
prudent investor would, by considering the purposes, terms, distribution requirements, and other
circumstances of the trust. In satisfying this standard, the trustee shall exercise reasonable care,
skill, and caution.” TEX. PROP. CODE §117.004(a).

3) The Duty of Full Disclosure

The trustee has an affirmative duty to make a full and accurate disclosure of all material facts
known to the trustee that might affect a beneficiary’s rights. Huie v. DeShazo, 922 S.W.2d 920,
923 (Tex. 1996) (orig. proceeding); see also Montgomery v. Kennedy, 669 S.W.2d 309 (Tex.
1984); Kinzbach Tool Co. Inc. v. Corbett-Wallace Corp., 160 S.W.2d 509 (Tex. 1942). A trustee
“owes its principal a high duty of good faith, fair dealing, honest performance and strict
accountability.” Ludlow v. DeBerry, 959 S.W.2d 265, 279 (Tex. App.—Houston [14th Dist.]
1997, no writ).

Contract Authority — Condition Precedent:

Hohenberg Bros. Co. v. George E. Gibbons & Co., 537 SSW.2d 1, 3 (Tex. 1976) (“Hohenberg”).

A condition precedent may be either a condition to the formation of a contract or a condition to an
obligation to perform an existing agreement. Hohenberg. Where there is a condition precedent to
the formation of a contract, then no binding contract will arise until the specified condition has
occurred or been performed. See Sharifi v. Steen Auto., LLC, 370 S.W.3d 126, 144 (Tex. App.-
Dallas 2012, no pet.). On the other hand, conditions precedent to an obligation to perform are those
acts or events which occur subsequent to the making of a contract and which must occur before
there is a right to immediate performance and before there is a breach of a contractual duty.
Hohenberg, at 3.

DWOP Authority:
Tex. Mut. Ins. Co. v. Olivas, 323 S.W.3d 266 (Tex.App.—El Paso 2010, no pet.) (“Olivas”™).

“We review a trial court's decision to dismiss a case for want of prosecution under a clear abuse-
of-discretion standard. See State v. Rotello, 671 S.W.2d 507, 508—09 (Tex.1984); Fox v. Wardy,
234 S.W.3d 30, 32 (Tex. App.-El Paso 2007, pet. dism'd w.o0.j.); Dick Poe Motors, Inc. v.
DaimlerChrysler Corp., 169 S.W.3d 478, 484 (Tex.App.-El Paso 2005, no pet.); Herrera v.
Rivera, 281 S.W.3d 1, 6 (Tex. App.-El Paso 2005, no pet.); Fox v. Wardy, 225 S.W.3d 198, 199
(Tex. App.-El Paso 2005, pet. denied) (“The decision to dismiss a case for want of prosecution
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rests within the sound discretion of the trial court and can be disturbed on review only if it
amounted to a clear abuse of discretion.”).” Olivas, at 272 (Tex. App.—El Paso 2010, no pet.)

“Both Rule 165a of the Texas Rules of Civil Procedure and the court's inherent power grant a trial
court authority to dismiss a case for want of prosecution. See Tex. R. Civ. P. 165a(1)-(2);
Villarreal, 994 S.W.2d at 630; Fox, 234 S.W.3d at 32; Dick Poe Motors, 169 S.W.3d at 484. ...
Under the common law, a trial court possesses the inherent power to dismiss a case independently
of the rules of procedure when a plaintiff fails to prosecute its case with due diligence. Villarreal,
994 S.W.2d at 631-32; Dick Poe Motors, 169 S.W.3d at 484.” Olivas, at 274.

Republic Nat. Bank & Trust Company v. Bruce, 130 Tex. 136, 140 (Tex. 1937) (“Trust Company
v. Bruce”):

By accepting the trust, a trustee becomes bound to execute it, in accordance with the provisions of
the trust instrument, unless such directions are declared invalid by a court of competent
jurisdiction, or unless a court of equity decrees otherwise. So, too, after acceptance, he must
execute the trust without any further request from anybody, and he can be relieved from all or part
of his duties only by the consent of all the beneficiaries, or by putting the administration of the
trust into the hands of a court of equity. Every violation by a trustee of a duty which equity lays
on him, whether willful or forgetful, is a breach of trust, for which he is liable. 65 C. J., p. 647.

ANALYSIS AND OPINIONS

Preface. After Richard died, the Family Trust, by its terms, became irrevocable’ requiring
application of an ascertainable standard when exercising discretion to distribute income, principal
or both, and offering spendthrift creditor protection by preventing a beneficiary from promising,
pleading, hypothecating, or encumbering any interest in it. The apparent goal of the settlement was
for the remainder of the Family Trust property, after the $1M Set Aside, to be distributed equally
and outright to Rich & Caroline. Because the settlement was contingent upon and subject to
approval by the court and the court appointed guardian ad litem for minor beneficiaries and all
other interested persons signing the MSA agreeing to all its terms, the options to accomplish the
settlement goals were myriad. The MSA was subject to Court approval, the approval of all
interested persons,” and the approval of a guardian ad litem for one minor grandchild, so the most
obvious option was to distribute all but the $1M Set Aside that was to be preserved for Decedent’s
grandchildren’s education to Rich & Caroline; essentially terminating the Family Trust as to all
property, except the $1M Set Aside. See TEX. PROP. CODE §112.054. In spite of this statutory
option, Attorneys, apparently, thought that, if Rich or Caroline or both had an unfettered right to
access all the property in the Family Trust, except for the $1M Set Aside, then they could distribute
all the Family Trust property to themselves without regard to the grandkids or that the Family
Trust would cease to exist under the merger of interests doctrine, i.e., they would be the
beneficiaries and the Co-Trustees with unfettered control over the assets. See TEX. PROP. CODE
§112.034. Although, Attorneys’ precise thinking is unclear, unfortunately, the language of the
MSA did nothing of the sort. Attorneys forgot about the contingent beneficiaries, the grandkids,
preventing the merger, and the goal of the settlement was not accomplished.

5> The Family Trust became IRREVOCABLE, upon Richard DOD. REVISED RA TRUST, 13, Art. X(B), (RAA 000186).
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FAMILY TRUST OWNS THE PROPERTY:

Contrary to the intent of Clients, after the MSA, it cannot be disputed that Rich & Caroline,
Individually, do not own the Family Trust’s property, the Family Trust does. Bradley, at 247
(supra). So, Attorneys’ assertions that the “right to access” the Family Trust, as Trustees,
gives them the discretion and right to take/distribute all the Family Trust property, except
the $1M Set Aside, was wrong. Attorneys ignored legal title and Clients’ obligations as Co-
Trustees to people/beneficiaries other than themselves. While distributing the Family Trust
property to Rich & Caroline may conform with what Attorneys intended for the settlement, the
MSA is so poorly written that the intent is never accomplished.

Now, ignoring the Health, Education, Maintenance and Support (“HEMS”) standard in the Family
Trust to distribute the assets outright to Rich or Caroline or both, without a judicial modification
of the Family Trust, would, by definition, nullify the purpose of the Family Trust and Decedent’s
intent for his property and would be a breach of trust and eliminate the Family Trust’s spendthrift
protections, violating its terms and statutory law. See Ackers v. Comerica Bank & Tr., 630 S.W.3d
292,296 (Tex. App.—Eastland, 2020) (citing Bradley, at 248 (citing Faulkner v. Bost, 137 S.W.3d
254, 260 (Tex. App.—Tyler 2004, no pet.)). Because of the spendthrift provision, neither Rich,
nor Caroline, as beneficiaries, can even demand that distributions be made. In re Estate of Lee,
551 S.W.3d 802, 819 (Tex. App.—Texarkana, 2018), (citing see Faulkner, 137 S.W.3d at 260);
see also TEX. PROP. CODE §112.035(b) (spendthrift provision prevents voluntary transfer of
beneficial trust interest).” Since all distributions are subject to the HEMS standard and the Family
Trust is a spendthrift trust, Attorneys’ did not accomplish what they told Rich and Caroline was
being accomplished — that the Family Trust assets could be outright distributed to themselves
without any restriction in place.

TEXAS PROPERTY CODE §113.029 NOT ELIMINATED.

Texas Property Code §113.029 applies to the exercise of a trustee’s discretion, “unless the terms
of the trust expressly indicate that a requirement provided by this subsection does not apply.” TEX.
EST. CODE §113.029(b). Importantly, §113.029 first requires a trustee to “exercise a discretionary
power in good faith and in accordance with the terms and purposes of the trust and the interests of
the beneficiaries.” The Restated RA Trust Agreement, comprised of multiple documents, is the
“Rulebook” for the Trustee(s) to follow. Next, if §113.029 is not overridden, then a person who is
the beneficiary and the trustee may only exercise his or her discretion in accordance with the
HEMS standard and cannot exercise that discretion to discharge a legal obligation. TEX. PROP.
CoDE §113.029(b)(1) and (b)(2), respectively. Here, it is true and undisputed, or cannot be
disputed, that the following documents did not negate the application of TEX. PROP. CODE
§113.029:

1.) The 2013 Amended Trust (Clients’ Exhibit 32);
ii.) The MSA (Clients’ Exhibit 158);
iii.)  Purported Modification Documents, dated December 21, 2021 (Lawyers Exhibit 275).
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Instead of overriding §113.029, which was mandatory to complete the contemplated settlement,
the MSA at Paragraph 3.1(p), merely provides that Rich & Caroline will (i) be Co-Trustees of the
Family Trust, (ii) maintain the $1,000,000.00 for the grandchildren, and (iii) “shall have the right
to access all principal and income from the Family Trust, save and except the $1,000,000 set aside
for the grandchildren’s educational expenses set forth above at the discretion of the co-trustees.”
See MSA, at §3(p)(i)-(iii). These terms chosen or approved by Attorneys do not eliminate the
HEMS standard, and do not preempt application of §113.029, meaning Rich & Caroline, as
beneficiaries and Co-Trustees of the Family Trust, are bound by its terms and by §113.029. The
MSA, by naming Rich & Caroline, as Co-Trustees, made them duty bound to follow the Trust
Agreement establishing the mandatory HEMS discretionary distribution standard and, in their
respective Individual capacities, provided them no legal title whatsoever to the Family Trust assets.
The outcome bears no resemblance to the desired and expected result, which drastically affects
Rich’s and Caroline’s interests and prohibits their ability to pledge a contingency fee percentage
of their Recovery or even pay it after the property was “Recovered” because it remained locked
up in the Family Trust. The result is a colossal and abject disaster for Clients. Not only have Rich
& Caroline foregone interests they owned before the litigation began, but they also, relying upon
Attorneys’ advice, never established the ability to receive the settlement proceeds in fee simple,
outright, and free of trust, as they intended.

Contrary to Borunda, Abaza, and Trevino’ testimony, Rich & Caroline were required to and now,
as Co-Trustees, must, comply with the HEMS distribution standard and honor the Family Trust
terms outlining Decedent’s desires, including its spendthrift provision. The standard of care
requires an attorney practicing in and representing a client to know, understand, and apply Texas
trust law, particularly TEXAS PROPERTY CODE §113.029 and its mandated compliance unless
superseded. Here, the standard of care required Attorneys to have known that, under the terms of
the MSA4, Rich & Caroline were not receiving “unfettered” access to the property and funds in the
Family Trust, as was intended and expected by the settlement. Finger v. Ray, 326 S.W.3d 285, 296
(Tex. App. 2010) (citing Murphy v. Gruber, 241 S.W.3d 689, 693 (Tex. App.-Dallas 2007, pet.
denied)) (recognizing a lawyer ‘can commit professional negligence by giving an erroneous legal
opinion or erroneous advice, ... or by not using a lawyer's ordinary care in preparing, managing,
and prosecuting a case.”). Attorneys also intentionally made Rich & Caroline the Co-Trustees of
the Family Trust, binding them to all its terms and requirements and establishing new fiduciary
duties to others that one, or both, of them neither wanted, nor had before. Instead, a prudent
practitioner would have advised Clients the intended outcome should have been accomplished by
terminating the Family Trust, except for the $1M grandchildren’s set aside, thereby enabling an
outright, fee simple distribution. Writing the MSA4 and modification documents to leave the Family
Trust in place, left all terms, standards, and requirements intact, which, together, prevented
“unrestricted” access, contrary to the explanation and advice given to Rich & Caroline and, later,
included in a Court filing. Clients’ Exhibit 235, at 2.

SEPARATION OF CAPACITIES:

Attorneys were well-aware that the law considers a person in two or more capacities to be separate
and distinct persons. In his deposition, Borunda testified and confirmed he knew the law treats a
person holding multiple capacities or offices as distinct persons and, strongly testified it is
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axiomatic, as follows:®

The law is established, clear, and consistent regarding the separation of legal capacities and that
one person can hold several capacities. Rich & Caroline, respectively, in their Individual
capacities, are strangers to their rights as Co-Trustees of the Family Trust. Elizondo, at 931 (supra).
The law does not allow a judgment against a trust to be executed against an individual beneficiary
of that trust and vice versa. See McCamey v. Hollister Oil Co., 241 S.W. 689, 695 (Tex. App.—
Fort Worth 1922), aff'd sub nom, Hollister v. McCamey, 115 Tex. 49, 274 S.W. 562 (1925)
(Confirming a beneficiary cannot be held liable for obligations incurred by the trustee.). Under
Attorneys’ theory, they can get a judgment against Rich & Caroline, Individually, and collect it
from the Family Trust — in which Rich & Caroline are Co-Trustees and beneficiaries — which is
patently incorrect. TEX. R. C1v. P. 124; see U.S. Fidelity Guar. Co. v. Goudeau, 272 S.W.3d 603,
609 (Tex. 2008). Rich or Caroline could be the Trustee of 40 different trusts created by 20 different
settlors for 100 different beneficiaries, and Attorneys could no more collect from those trusts than
they can the Family Trust. Logically, because the beneficiaries own beneficial title to the property
(the real owners of the property), forcing a Trust to pay the Trustee’s individual obligations means
the beneficiaries of a trust are paying the obligations for which they have no liability. Rich &
Caroline each have “two different legal personages” and the property they own as Co-Trustees of
the Family Trust is not owned by either of them individually, so the Family Trust cannot be
obligated to pay their individual liabilities, including Attorneys’ contingency fee claim. It is a
violation of the standard of care for Attorneys to seek payment from anyone besides the client with
whom they have a contract. And in this instance, Rich and Caroline have not been sued in any
trustee capacity.

FEE AGREEMENT (CONTRACT) FAILURES.

Initially, Attorneys’ first failure to meet the standard of care was agreeing to represent two aligned
clients on two separate fee bases. Representing Rich based upon Rich’s Contingency Fee
Agreement and Caroline, based upon the Hourly Agreement. Caroline agreed to pay Attorneys for

6 Report Exhibit D, BORUNDA DEPOSITION, October 24, 2023, at 275:19-276:4.
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their representation by the hour and expenses, while Rich paid none. Their two co-clients, while
aligned in position, instantaneously were converted to two-unaligned parties having an inherent
financial and motivational conflict of interest because they have different interests in how the case
progressed to outcome. One co-client might want to settle because it is costing her large sums of
money out-of-pocket, that her brother is not incurring, while he might want to continue fighting
because it is not costing him anything; or the reverse might be true. Exactly what would be
expected in such a situation ended up happening. Caroline, feeling the burden and financial burn
of paying hourly attorneys’ fees and expenses out-of-pocket, while her brother paid none.
Attorneys got the best of all worlds because they got help with their contingency representation of
Rich by Caroline paying them as they went. Abaza testified all the fees and expenses were incurred
together and could not be segregated between Rich vis-a-vis Caroline or among the respective
Attorneys.” The standard of care requires they get one or the other Client separate representation
or obtain a written conflict waiver from both.

NO DISCLOSURE OR CONFLICT WAIVER.

When representing Rich and, separately, Caroline on two different fee arrangements, the standard
of care for Attorneys, as their fiduciaries, would have required Attorneys to disclose the potential
conflicts that the two very different fee arrangements could or did create, to make them aware of
it and to allow them the time and opportunity to discuss whether to continue on those bases
amongst themselves and with other legal counsel or advisors. While purported conflict “waivers”
were included in the deficient fee agreements with Caroline and Rich, they did not comply with
the standard of care for such a clause. The standard of care would have required disclosure of all
information that materially affected both Clients’ interests and to get them both to sign a specific
conflict waiver; instead, they put it in Caroline’s Contingency Fee Agreement without disclosure
and did not seek Rich’s written agreement to waive conflict, as required under TEX. R. DISc.
PROF’L. COND, Rule 1.06. Since no disclosure of the conflict occurred, it would be impossible for
a conflict waiver to have been prepared and signed so, clearly, none exists. The standard of care
required Attorneys to advise them to discuss and decide to agree to pay for representation on the
same basis or to advise that one or the other of them must hire separate counsel.

FAILURE TO OBTAIN FULL INFORMATION OF ROBIN’S PERSONAL NET WORTH.

Initially, in litigation, every attorney is expected to prepare their case for trial. See DWOP Authority
above, included to show the negative consequences from not pursuing trial preparation. By that
foundation, Attorneys were duty bound to work up Clients’ case for trial and also for mediation;
presumably, the trial preparation would coincide with the mediation preparation. It is not possible
to properly advise a client to settle when lacking vital information, and the best practice to meet
the standard of care is to advise the client to postpone mediation or settlement negotiation until the
necessary information is obtained. If, despite the attorney’s advice, the client insists on attempting
mediation or settlement, it is incumbent upon the attorney to advise the client of the risks of doing
so without vital information. Further, if the client wants to settle under such circumstances, the
attorney must confirm the client understands he or she is doing so without vital information and
risks leaving property on the table and giving up valuable interests and rights because all
information is not yet known. “As a fiduciary, an attorney is obligated to render a full and fair

7 ARBITRATION TRANSCRIPT — ABAZA TESTIMONY (V2 298:22-302:3).
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disclosure of facts material to the client's representation.” Id. Powell v. Grijalva, No. 14-19-00080-
CV, at *12 (Tex.App. July 21, 2020) (citing Willis v. Maverick, 760 S.W.2d 642, 645 (Tex.
1988)).” Attorneys did not meet this standard of care, because regardless of whether the case was
being properly prepared and the lack of risk of a DWOP of the case, Attorneys failed to obtain
vital information absolutely necessary to making an informed decision whether to continue the
lawsuit or, certainly, to settle.

Specifically, Attorneys admitted that at the time of mediation, discovery was incomplete, and they
had failed to obtain a proper accounting of the trusts and other assets at issue.® Borunda said he —
Attorneys — would pursue a motion to compel on personal assets, including bank statements, of
Robin. See, Clients’ Exhibit 127, stating:

With respect to Robin’s estate planning and bank records to 2012, | see those as a bit of a reach and,
given what we've seen from this judge, it is unlikely the court will compel Robin to provide that
information. We have requested it previously, but Robin objected. We will pursue a motion to compel
on this and various other issues shortly, but | want you to understand that the probability of actually
getting it through this judge is less than great.

However, no motion to compel was filed or pursued. Information about Robin’s personal wealth
was entirely missing as of and during the mediation, making it impossible to truly assess Clients’
position and provide the advice of a prudent attorney. See Cosgrove, at 665. Knowledge of Robin’s
personal wealth — property she owned or inherited in her own right — was absolutely necessary to
any settlement because the Restated RA Trust provided that (i) Robin was mandatorily required to
withdraw income from the Marital Trust, (ii) she could not withdraw principal unless and until she
first exhausted her own assets, and, even more importantly, (iii) she was prohibited from
distributing income or principal from Family Trust unless and until she first exhausted her own
assets and, then, those of the Marital Trust.” Determining whether and how much Robin would
ever need and be entitled to receive from the Family Trust should have been completed before any
settlement was considered, particularly one where the Clients gave up their remainder beneficiary
rights to a Marital Trust with over $5,000,000.00 in principal that could not be invaded until Robin
exhausted her personal assets. It was also very pertinent to discover information regarding Robin’s
health insurance to determine the extent of whether Robin’s assets would be protected and the
potential burn rate of any depletion of Robin’s personal assets and the Marital Trust assets in the
event of a catastrophic illness.

The standard of care was to fully discover Robin’s assets and personal wealth, to be fully prepared
for mediation and trial. Failure to pursue information about Robin’s financial situation was a
breach of the standard of care that prevented Attorneys from being able to advise the Clients of
the value of rights being given up or the propriety of Robin simply denying any reasonable demand
for a distribution they may make. In essence, it impacted the Clients’ ability to have an effective
mediation and settlement negotiation and the ability of the Clients to make an informed decision
about whether to settle. Ballesteros v. Jones, 985 S.W.2d 485, 495 (Tex. App. 1999) (Holding a
reasonably prudent attorney could not have advised his client to accept a settlement without

8 BORUNDA DEPOSITION, 187:23-188:20.
° Clients’ Exhibit 32, RESTATED RA TRUST, at 15.
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properly investigating the full extent of the assets owned by the opposing party at the time of
settlement, among other things).

Attorneys’ breach of the standard of care damaged Clients because they (i) potentially gave up
enormously valuable property by settling for a set, liquidated sum instead of being counseled to
wait to receive interim discretionary distributions from Robin and all remaining assets at Robin's
death, or (ii) failed to at least discover all relevant information about Robin’s assets. Robin could
have — heaven forbid — died the next day and all the assets would have belonged to Rich &
Caroline; this was an unlikely, but possible, event. Robin might live another ten (10) years, or she
could live another twenty-five (25) years, all the while (1) the Trusts, particularly the Family Trust,
would be appreciating in value, (2) Robin owed fiduciary duties to Rich and Caroline to make
reasonable distribution decisions, and (3) eventually transferred in trust or outright to Rich &
Caroline, their children, or all of them, the assets including those that were given up in the MSA4
(such as the rights to the Marital Trust). Giving up these rights is a damage Clients have sustained.
See ROB HANCOCK’S REPORT (Clients’ Exhibit 26) and SUPPLEMENTAL REPORT (Clients’ Exhibit
298).

L.0SS OF THE GENERATION-SKIPPING TRANSFER TAX.

Attorneys do not specialize in tax law and are not knowledgeable about complex trust taxation
matters. The standard of care required Attorneys to consult with someone (another attorney
specializing in tax law, a tax law professor, or a Certified Public Accountant) who is
knowledgeable about the generation-skipping transfer (“GST”) tax, how the GST Tax may be
affected or put at risk because of the MS4, and actually follow said expert’s advice. Attorneys
should have consulted with an expert or advised Clients prior to executing the MSA to consult with
an expert so the expert could properly inform Clients how the MSA may affect the GST Tax and
Clients’ children. Attorneys appear to have hired attorney Paul Strug to serve as their “tax expert,”
before the first mediation, but there is no indication that Attorneys asked Mr. Strug for his input
regarding the MSA4, and they had no definitive tax opinion on the issue. If the MSA had
accomplished what it was supposed to do, the assets held in the Family Trust (save for the
$1,000,000.00 for Clients’ children) would have been distributed outright to Clients, which would
have resulted in the loss of the GST exemption and significant tax liability would have been
incurred. Attorneys failed to advise Clients of this risk because they are not qualified to do so. The
standard of care required Attorneys to either consult with an expert who understood the potential
tax implications and ramifications of the MS4 or provide Clients with an opportunity to do so.
Attorneys failed wholly failed in this regard.

SPENDTHRIFT TRUST PROTECTIONS.

Settlors’ intent to provide spendthrift protection to the Family Trust a is clear, as illustrated by
Article XIII(C):!°

10 See, Clients’ Exhibit 32, at 40-41.
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C. Spendthrift Provisions. After the death of the last to die of the Grantors, each
trust created by this Trust Agreement shall be a spendthrift trust to the fullest extent allowed by
law. Prior to the actual receipt of trust property by any beneficiary, no property (income or
principal) distributable under any trust created by this Trust Agreement shall, voluntarily or
involuntarily, be subject to anticipation or assignment by any beneficiary, or to attachment by or
to the interference or control of any creditor or assignee of any beneficiary, or be taken or
reached by any legal or equitable process in satisfaction of any debt or liability of any

beneficiary, and any attempted transfer or encumbrance of any interest in such property by any
beneficiary hereunder prior to distribution shall be void.

Settlors did not want any beneficiary to anticipate, pledge, or encumber Family Trust assets for
any purpose other than that for which it was created. Despite Rich & Caroline being beneficiaries
and their appointment as Co-Trustees, a merger of interests was prevented by the spendthrift
provision, supra, and the inclusion of contingent future beneficiaries. TEX. EST. CODE §112.034
(A trust terminates if the legal title to the trust property and all equitable interests in the trust
become united in one person.); but see, TEX. PROP. CODE §112.034(c) (prohibiting occurrence of
merger of interests if the beneficiary’s interest is protected under a spendthrift trust); see also,
Moody v. Pitts, 708 S.W.2d 930, 934 (Tex.App.—Corpus Christi, 1986) (citing Olivas v.
Zambiano, 543 S.W.2d 180, 182 (Tex.App.—El Paso, 1976 no writ); Cole v. Grigsby, 35 S.W.
680, 690 (Tex.Civ.App. 1894)) (“The general rule is that courts will not allow a merger to defeat
a vested remainder.”). With this spendthrift provision in place, Rich and Caroline could not simply
disburse to themselves money on an unfettered basis.

NEGOTIATION ERRORS DURING MEDIATION.

It is fundamental in an attorney’s practice and a fundamental tenet of standard of care that an
attorney give a client correct legal advice. TEX. R. DisC. PROF'L. COND. 1.03(b) (“A lawyer shall
explain a matter to the extent reasonably necessary to permit the client to make informed decisions
regarding the representation.”); see also, Royston, Rayzor, Vickery, & Williams, LLP v. Lopez, 467
S.W.3d 494, 503 (Tex. 2015). Logically, attorneys serve no purpose if they give their clients advice
that is contrary to the law because the clients can make a wrong or bad decision on their own.
Attorneys must know and understand the law in the area they practice so they can provide their
client the best advice possible under the circumstances of their case. TEX. R. DISC. PROF'L. COND.
1.01; see generally, Id., at cmt. (1)-(6) (“4 lawyer generally should not accept or continue
employment in any area of the law in which the lawyer is not and will not be prepared to render
competent legal services.”).

Rich & Caroline relied on Attorneys to provide good advice, understandably relied upon the advice
given, and made their decisions to enter the MSA based upon Attorneys’ representations and
descriptions of the document. Central to the mediation and settlement negotiation was Attorneys’
assurance to Rich & Caroline they would have “unrestricted” access and control over the assets of
the Family Trust, except for the $1M Set Aside. Attorneys’ advice to Rich & Caroline was
equivalent to telling them they would own fee simple — outright — title to all the assets in the Family
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Trust, except for the $1M Set Aside. Attorneys’ advice was WRONG and violated the standard of
care by insufficiently, or inaccurately, explaining the matter in an area of law in which they lacked
requisite knowledge, thereby preventing Clients from making informed decisions regarding the
settlement and MSA.

When all the ligation started and at mediation, Rich and Caroline had remainder interests in the
Marital Trust, and Attorneys did not compute its value or maybe they could not. Rob Hancock
calculated and opined the present value of their interest in the Marital Trust was $2,003,556.
Clients Exhibit 298. Attorneys had an obligation to reasonably ascertain the value of the remainder
interest to advise Rich and Caroline what they were losing by giving up their interest in the Marital
Trust. This would have included investigating Robin’s personal assets to determine any likelihood
of depletion. Attorneys failed to get the help or expert advice on such computation and failed to
provide Rich and Caroline advice in the pros and cons analysis of whether to enter the settlement
versus keeping what they already had and insisting that Robin fulfill her fiduciary duty. Rich &
Caroline could not make a correct decision due to the lack of due diligence about what they had
before the settlement versus what they were to get from the settlement.

In addition, Attorneys had an obligation to disclose to Rich & Caroline issues regarding potential
capital gains on the encumbered Minaki assets and to advise them to seek tax advice before signing
the MSA. Attorneys never made such disclosure and never gave Rich & Caroline such advice. The
Minaki account balance on the date of the settlement was $9,900,609.53. It was known that the
total cost basis for the Minaki account was (as of March 31, 2021) $6,423,870.41 when the account
was valued at $9,561,019.20 (leaving 32.8% of the account subject to a capital gains tax). At that
rate, approximately $3,247,399.94 was subject to a twenty percent (20%) capital gains tax, which
translates to $649,479.99 — a factor that had to be considered when deciding whether to enter the
MSA because Borunda testified he was seeking to get paid in cash. See, Report Exhibit D, Borunda
Deposition, at p. 277 (lawyers seeking cash).

When advised at mediation that the signed version of the MSA4 was the final offer, Attorneys should
have told Rich & Caroline that the document did not provide unbridled discretion to distribute all
Family Trust assets except the $1M Set Aside, to themselves. Early and outright distribution of
Clients’ inheritance being the goal, Attorneys’ standard of care required them to reject the “final
offer” and demand an outright, fee simple distribution. If that agreement could not be reached, the
mediation should have ended without a settlement. Unfortunately, Attorneys breached their
standard of care and proceeded anyway. Worse, Attorneys were so fixated on a settlement and
apparently blinded by the expectation of receiving a significant contingency fee they disregarded
their obligation to (i) make sure their advice was correct!!, (ii) seek out expertise from other
attorneys or professionals to ascertain the effect of the end result of what they negotiated'? (before
advising the Clients to settle)!® and (iii) reject, or at least advise Clients to reject, the settlement
because its terms did not comport with their prior advice or expected result.!* In short, Attorneys
breached their standard of care and favored their own interests over their Clients’. It appears

' TEX. R. DISC. PROF'L. COND. 1.03(b).

12 TEX. R. DISC. PROF'L. COND. 1.01 and cmts.

13 There was testimony at the final arbitration hearing that Attorneys sought advice from a CPA and tax attorney
after the MSA was entered, but not before.

4 TEX. R. DISC. PROF'L. COND. 1.02(a)(1)-(2) and cmits.
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Attorneys continuously ask this Tribunal to ignore the “black cloud” that overhangs this entire
litigation caused by the MSA4.

APPOINTMENT AS CO-TRUSTEES CREATING NEW FIDUCIARY RELATIONSHIPS/OBLIGATIONS.

Article IX-C of the Restated RA Trust specifically excludes Rich from being a trustee of any trust
created by it, including the Family Trust, as follows'>:

G, Election. After the surviving Grantor's death, each Beneficiary of a trust,
specifically excluding RICHARD GERARD ALLISON, JR., who has attained age 30 may elect
at any time to be a Co-Trustee of such Beneficiary's trust and at age 35 may elect to be the sole
Trustee of such Beneficiary's trust; provided that if a Beneficiary, after having elected to be the
sole Trustee, dies, resigns, becomes incapacitated or otherwise ceases to act and such Beneficiary
fails to appoint a successor Trustee for such Beneficiary's trust within 30 days thereafter, the last
Trustee to serve prior to such Beneficiary shall become the Trustee of such trust.

Attorneys disregarded, or simply failed to address, the above provision by affirmatively making
Rich a Co-Trustee under the MSA and Modification Documents. For example, Borunda was aware
of the above provision, but unbothered by it and proceeded to advise Clients they would become
Co-Trustees of the Family Trust, as he testified in his deposition'¢:

15 See, Clients’ Exhibit 32, at 25.
16 Report Exhibit D, BORUNDA DEPOSITION, 166:13-170:16.
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Borunda failed to meet the standard of care by not only ignoring the Trust terms, but also by not
considering Rich’s background, history, sophistication in business (or lack thereof), whether the
Trust allowed him to serve and whether he was qualified to serve. Rich has no background in
serving as a trustee and testified in his deposition that he did not want the role of being a trustee.
“I didn’t sign up to be a trustee in the agreement; and I had no idea that this agreement gave me a
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bunch of obligations to my stepmom, to other people. I wasn’t looking for that.”!” Rich did not
even know what he is a trustee of (“I don’t know. We’re—I mean, I got made a trustee of
something.”'®) or who the purported beneficiaries are (“That’'s why we [hired] Sarah
Pacheco...”!”). In fact, Rich became Co-Trustee of the Family Trust against his will and desires,
and those of the Settlors:*°

9 Q. (BY MR. LITTLE) Are you a co-trustee of The
10 Allison Family Trust?

11 MR. SUAZO: Objection, form.

12 A. Sir, apparently, I mean, after this case, I

13 got appointed a trustee. There was no qualifications.

14 I mean, you know, some guy like me, a disabled Veteran
15 and putting, you know — that lives in a homeless

16 community got put in charge of a trust; but I — I

17 didn’t sign up to be part of that; but, yeah, I guess

18 I got put as a co-trustee under threat of going to

19 jail, you know, contempt of court or whatever crap

20 they were trying to throw on me to do this thing. So

21 I didn’t want — I didn’t want to be a trustee. I

22 never asked to be signed up to be one, and apparently
23 I’m not a good enough trustee or whatever it was, but
24 nobody trained me to be a co-trustee.

Since Rich did not want to be Trustee, it was negligent and a breach of duty by Attorneys advise
rich to accept the MSA appointing him as Co-Trustee, a fiduciary capacity he was not permitted to
hold under the Restated RA Trust Agreement. Even after taking this action against Clients’ wishes
and best interests, Attorneys failed to explain to Rich & Caroline the meaning of their appointment
and its associated rights, duties, and obligations.?! There is no evidence that Attorneys provided a
written explanation to Rich & Caroline explaining what their obligations would be as trustee or
how to accomplish their positions. Caroline testified she was given no explanation of her duties as
a trustee. Vol. 7, at p. 1290. Likewise, I have seen no evidence of an explanation given to Rich or
Caroline as to what transpires in the event of a deadlock in decision making between Rich &
Caroline as Co-Trustees.

Notwithstanding Attorneys’ lack of disclosure and advice relating to the improper appointment of
Rich & Caroline as Co-Trustees, the advice Attorneys did give to Clients included incorrect
information about the powers they possessed as Co-Trustees. Borunda testified he advised Rich &
Caroline at the second mediation that, aside from the $1M Set Aside, Rich & Caroline, as
beneficiaries and Co-Trustees, would have the right and discretion to distribute any or all of the
monies to themselves without qualification.?? This advice was incorrect because the Restated RA

17 Report Exhibit E, RICHARD GERARD ALLISON, JR., DEPOSITION, October 12, 2023, 17:20-23.
8 1d., at 152:21-22.

914, at 65:13-19.

20 1d., at 64:9-24.

21 1d., 17:20-20:23.

22 BORUNDA DEPOSITION, at 169:1-19.
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Trust was a spendthrift Trust with distributions limited by an ascertainable standard - HEMS —
which entirely negated the position that Clients would possess an unfettered right to distribute
Trust property to themselves up to the educational holdback amount, regardless of whether they
were both beneficiary and trustee. State v. Rubion, 158 Tex. 43, 308 S.W.2d 4 (1957); see, Estate
of Dillard, 98 S.W.3d at 395 (analyzing Rubion).

Based on the spendthrift provision in the Restated RA Trust, Rich & Caroline could not make any
distributions to themselves without meeting the Trust’s distribution standards, regardless of the
holdback amount. “The unauthorized and wrongful assumption and exercise of dominion and
control over the personal property of another, to the exclusion of or inconsistent with the owner's
rights, is in law a conversion.” Duncan v. O'Shea, No. 07-11-0088-CV, 2012 WL 3192774, at *6
(Tex. App.—Amarillo Aug. 7, 2012, no pet.) (citing Waisath v. Lack's Stores, Inc., 474 S.W.2d
444, 447 (Tex.1971)).

Borunda doubled down on his incorrect position and advice when he reiterated it, under oath,
during his arbitration testimony. See, Vol. 2, at 266. Borunda stated Rich & Caroline “would have
the authority and the discretion to distribute everything within the Allison Family Trust to
[themselves], save and except a million dollars educational holdback.” See, Vol. 3, at 512. He, and
Trevino, also testified he explained the MSA4 multiple times to Clients. See, Vol. 2.,at261. Borunda
testified Attorneys were trying to get Clients the right, as individuals, to withdraw as much of the
income and principal as they wanted, besides the educational holdback. See, Vol. 2, at 338. Trevino
testified that the main benefit of the MSA4 was that Rich & Caroline obtained “unfettered access to
control over that family trust as co-trustees,” besides the educational holdback. See, Vol. 2, at
248:1-249:23. Trevino repeated this at arbitration stating, “[s]o except for the million dollars, they
could have done whatever they wanted with the principal and income inside of the Family Trust.”
Vol 4., at p. 801. Attorneys took this course either understanding their position was incorrect and
misrepresenting the law to Clients, or by being so misinformed of, or unfamiliar with, the law that
they provided the incorrect advice in breach of the standard of care of providing advice to clients.
TEX. R. Di1sc. PrROF. CoNDUCT, 1.01, 1.03, 2.01.

Coupling the incorrect advice that they could withdraw everything but $1,000,000.00 from the
Allison Family Trust and the absence of any guidance on trustee responsibilities under the Allison
Family Trust, it is not surprising that Rich & Caroline have been threatened with litigation by one
of their own family members. Clients Exhibit 243 and Clients” Exhibit 272.

FLAWS IN MSA.

The following are, in my opinion, mistakes or flaws in the MS4 that would have and should have
been caught by a careful diligent attorney practicing in the estate and trust litigation area in Collin
County, Texas. Attorneys should have been more diligent in negotiating the settlement but, more
importantly, in writing it to accurately state and accomplish the agreed settlement terms, and
Clients’ intentions, and to eliminate all ambiguity and uncertainty.”> Attorneys violated the
standard of care by failing to do so. The flaws and errors in the MSA are myriad and begin with

23 TEX. R. DISC. PROF'L. COND. 1.01, 1.02(a)(1)-(2), 1.03.
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the initial paragraph,* shown below, which reveals numerous foundational problems with the
contract.

The term “Robin” is a defined term in the MSA to include: (i) Robin, Individually, (ii) Robin, as
Trustee of the Richard Allison Trust, and (iii) Robin, as Trustee of “all trusts created therein”,
without identifying any other trust specifically. So, one word defines, in the eyes of the law, more
than three people even though Elizondo dictates Robin, in each capacity, is a stranger to her rights
in the other capacities. The three named “parties” could just as well have been (i) Robin,
Individually, (ii) John Doe, as Trustee of the Richard Allison Trust and (iii) Jim Smith, as Trustee
of ““all trusts created therein”. So, defining “Robin” to include three different legal personages was
sloppy, negligent, and legal error that fell short of the standard of care. Why the failure to
adequately define all Parties to the MSA was erroneous becomes evident in its terms section,
including the Releases at Paragraph 3.3 and Paragraph 3.4.

The “Terms of Agreement” Section of the MS4, at Paragraphs 3.1-3.6, contains numerous errors,
inaccuracies, or omissions breaching Attorneys’ standard of care, as follows:

Paragraph 3.1(a):

The fundamental discrepancy between the green and pink-highlights above is self-evident because
they are diametric opposites. It is elementary contract law that there can be no binding and
enforceable contract if there is a contingency that must occur before it becomes effective and the
contingency never occurs. Sharifi v. Steen Automotive, LLC,370 S.W.3d 126, 143-44 (Tex.App.—
Dallas 2012, no pet.); see, Fred v. Ledlow, 309 S.W.2d 490, 491 (Tex.App.—San Antonio 1958,
no writ) Cont’l Transfer & Storage Co. v. Swann, 278 S.W.2d 413, 415 (Tex.Civ.App.—Amarillo
1954, writ ref’d n.r.e). If a contract must be approved to be binding, then it is not a contract until

24 See, Clients Exhibit 158.
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approval is obtained. /d. The provision mentions impacting “other persons, including contingent
beneficiaries”, which necessarily required the approval of all the contingent beneficiaries, one of
whom was a minor. The minor’s interest also required representation. So, without the signature
agreement of all those impacted by the MSA4, there was no binding agreement. Estate of Harley
Webb, 266 S.W.3d 544, 550-551, (Tex. App.—Fort Worth, 2008, pet. denied) (“A family
settlement agreement generally requires that all the beneficiaries of a will be included in the
agreement.”) (citing Pickelner v. Adler, 229 S.W.3d 516, 524 (Tex.App.—Houston [1%* Dist.]
2007, pet. denied) (holding a family settlement agreement ‘“generally requires all heirs’ or
beneficiaries’ agreement on the distribution”). It was fundamental to get the entire family (that
had an interest) to agree to the negotiated deal and to sign the MSA to obtain an enforceable family
settlement agreement. Therefore, no binding agreement existed when Robin, Rich, and Caroline
left the mediation. Attorneys either did not know this, or did not explain this to Clients, again
breaching their standard of care.

Paragraphs 3.1(b), 3.1(¢), 3.1(i), 3.1(k) 3.1(1) 3.1(n), 3.1(0)(i) and 3.1(0)(ii), 3.1(q), 3.1(1),
3.1(v), 3.1(x) and 3.1(y). All these MSA Paragraphs begin with, or use the word, “Robin” to
describe a requirement or action on her part, in some capacity. None of them differentiate in which
capacity she is required to act, which is a fundamental flaw in the MSA4 violating Attorneys’
standard of care.

Paragraph 3.1(b): Reads, in pertinent part (verbatim): Robin shall receive all of the interest in
the property located at 811 Creekwood Drive South, Fairview, Texas 75069 (the “Property”), so
as to vest Robin with 100% ownership in the property, free of trust. Robin shall be solely
responsible for the payment of any and all expenses associated with the Property that may be due
and owing, including, but not limited to, ad valorem, property taxes. (Emphasis added).

Robin in which capacity? This MSA4 provision does not differentiate Robin, as
referenced, to be Robin, Individually, or one of her other capacities and, in this
instance, the lack of differentiation is substantive, creating an interpretation and
construction problem. Because Robin is a defined term which includes her in
multiple capacities, using the word “Robin” is not specific enough to identify who
is to receive the property located at 811 Creekwood Drive South, Fairview, Texas,
75069 (the “Creekwood Property”). This provision defined the term — the
“Property” — to capture the Creekwood Property, which creates another problem in
subsequent Paragraph 3.1(x). Additionally, this MSA provision is not specific
enough to identify which Robin (Robin in what capacity) is required to pay all
expenses associated with the Creekwood Property. In this provision, the
differentiation of capacities is a significant difference because Paragraph 3.1(b)
could require the Creekwood Property to be distributed to Robin, Individually,
Robin, as Trustee of the Restated RA Trust, or Robin, as Trustee of one of the other
trusts created in the Restated RA Trust, and that one of them is required to pay all
expenses and taxes on it. It could mean that Robin, Individually, gets the
Creekwood Property but Robin in a trustee capacity must pay the expenses on it.

The Parties may say, “Well, it means Robin, Individually” but that is not what the
MSA contract says. The discrepancy is such a major flaw in the MSA that it
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absolutely requires a judicial construction of the MSA or a new written amendment
or agreement modifying or clarifying the defined term in the MSA4, such as: “The
term ‘Robin’ in this Paragraph 3.1(b) is Robin in her Individual capacity only, and
not as Trustee of the Restated RA Trust or as Trustee of the Marital Trust or as
Trustee of the Family Trust.” The fact that this provision could be interpreted to
mean the Creekwood Property is to be distributed to Robin in one of her other
capacities is evidence of the gravity of failing to properly write this provision to
accomplish its goal. At a minimum, failing to obtain a judicial construction or
written agreement modifying or clarifying this defined term creates substantial risk
of future litigation over the rights, obligations, and performance of under the MSA4
and it should have been right the first time. And, while Robin’s counsel could be
equally culpable for this failure, he is not of concern here. Attorneys should have
ensured there was no ambiguity or discrepancy in who received the Creekwood
Property and who pays its expenses and taxes. No one can properly perform this
provision without such modification or clarification, so it was a violation of the
standard of care for Attorneys not to pay attention enough to make sure this term
could be understood and easily and correctly performed.?

Paragraph 3.1(¢c): in pertinent part (verbatim): Robin shall receive all of the contents in the
Property, subject to the provisions set forth herein. (Emphasis added).

Robin in which capacity? The same analysis above regarding Paragraph 3.1(b)
equally applies here and is adopted and incorporated here by reference as if fully
stated. This is a major flaw in the MS4 and a deviation from the standard of care.

Paragraph 3.1(e): in pertinent part (verbatim): Caroline and Rich agreed to convey all of their
partnership interests in the following entities to the Marital Trust, and the Marital Trust shall be
solely responsible for any and all taxes, costs and other expenses associated with them: (i) CDR
Associates, LP, (ii) Kingsman, LP, (iii) Seville Associates, LP, and (iv) Lagarto Creek, LP.
(Emphasis added).

The term also purports to, respectively, obligate CDR, Kingsman, Seville and
Lagarto (the “4 Entities”) to accept the transfer of Rich & Caroline’s interest in
them to the Marital Trust. Presumably, the transfer would be accepted if Robin is
the authorized representative or agent for each, but in the process of completing a
settlement agreement and making it binding, the entity must be consulted. Each
entity, for example, is entitled to know whether Rich, Caroline, or both have clean,
unencumbered title to transfer and meet all the requirements for transfer, and to
determine if the terms of the Marital Trust comport with each entity’s company
agreements. And, if the answer is, “Well, Robin is its general partner and can sign
on its behalf”, then Robin in that specific capacity should have been included as a
Party to the MSA. Attorneys’ failure to include all the necessary and affected parties
to the MSA was a breach of the standard of care.

25 TEX. R. DISC. PROF'L. COND. 1.01, 1.02(a)(1)-(2), 1.03, 2.01.
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Paragraph 3.1(f). Reads (verbatim): The Trustee(s) of the Family Trust, shall transfer all of its
interest in 41st Street, LP, consisting of 49% limited partnership interest, to Robin, individually.
(Emphasis added).

Oddly, this MSA provision, instead of identifying which Trustee is required to
perform, uses the word, “Trustee(s)” to require an action on behalf of the Family
Trust. What does the phrase “Trustee(s) of the Family Trust” mean in terms of the
action required? Does this require “Robin, as Trustee of the Family Trust” or “Rich
& Caroline, as Trustees of the Family Trust,” or both? When is it to be done?
Interestingly, this provision does differentiate Robin, in her individual capacity,
which affirmatively indicates someone, presumably Attorneys, knew there was a
difference, and did not bother to use that specificity throughout the rest of the MSA.
This proves and establishes intentional conduct by Attorneys — they intentionally
ignored the importance of differentiating Robin’s capacities in the other provisions
because they knew it would complicate things and they wanted to get the deal done
as quickly and easily as possible, without concern for Clients’ intent or best interest.

The Provision also purports to obligate 41% Street, LP, to accept the transfer of the
49% limited partnership interest. Just as stated above, the transfer of 41 Street, LP,
to Robin would, obviously, be accepted by Robin if she is the authorized
representative or agent for its general partner. But, in the process of getting a
settlement agreement completed and making it binding, the entity must be
consulted. 41% Street, LP, would have the same rights and interests as the Four
Entitles above and that analysis is incorporated here by reference as if fully stated.
If the response is, “Well, Robin is its general partner and can sign on its behalf”,
then Robin in that capacity should have been included as a Party to the MSA.
Attorneys’ failure to obtain an agreement or resolution of 41 Street, LP was a
breach of the standard of care.

Paragraph 3.1(g): Reads (verbatim): Richard G. Allison Co, LLC shall transfer or assign all of
its interest in Minaki, LP, consisting of 1% general partnership interest, to the Family Trust.

It is elementary to any contract requiring action by a person or entity, to make said
person/entity a party to the contract binding them and requiring performance, lest
they be sued for enforcement. MSA4 Paragraph 3.1(g) requires action by Richard G.
Allison Co, LLC, an entity that is not party to the contract. The provision is
essentially an esoteric promise that Rich & Caroline would have no method to
enforce had Richard G. Allison Co, LLC refused to transfer or assign its interest in
Minaki to the Family Trust. If Robin is the representative of Richard G. Allison Co,
LLC, then it would have been simple to add her to the MSA or, at a minimum, add
a signature line to the MS4 for Robin to sign as representative of Richard G. Allison
Co, LLC. No client could be held to have the knowledge necessary to ensure the
various capacities that were required to complete the deal and bind all those
necessary to accomplish it, were captured by the agreement. Rich & Caroline left
mediation believing they had a deal entitling them to almost the entirety of Minaki,
LP. However, they were mistaken, due to the inaccurate advice, even deception
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(intentional or not), of Attorneys, and they actually had nothing. Robin’s inclusion,
as representative or agent of Richard G. Allison Co, LLC, was a uniquely legal
issue incumbent upon Attorneys to secure. Attorneys’ failure to include Robin in
that capacity was a per se violation of the standard of care because it constitutes a
matter uniquely delegated to the attorney.

Paragraph 3.1(h): Reads (verbatim): The trustee of the Marital Trust shall transfer all of its
interest in Jackson Square, LP, consisting of 23% limited partnership interest, in equal shares to
Hunter Allison, Ella Allison and Erik Allison. (Emphasis added).

The “trustee of the Marital Trust” is called out by name and is required to act, but
never signs it by name — the presumption will be that phrase references Robin, as
Trustee of the Marital Trust. A lazy way to require a supposed party to the MSA4 to
act. Assuming the latter is no harm, this MSA term suffers from the same issues and
analysis stated above relating to the Four Entities and the 41 Street, LP and the
Jackson Square, LP would have the same rights and interests as all of them and that
analysis is incorporated here by reference as if fully stated. But, if the answer is,
“Well, Robin is its general partner and can sign on its behalf”, then Robin that
capacity should have been included as a Party to the MSA4. Attorneys’ failure to
obtain an agreement or resolution of Jackson Square, LP, as well as Hunter Allison,
Ella Allison, and Erik Allison, was a breach of the standard of care.

Paragraph 3.1(j): Reads (verbatim): The Richard G. Allison Co, LLC shall transfer all of its
interest in Jackson Square, LP, consisting of 2% general partnership interest, in equal shares to
Hunter Allison, Ella Allison and Erik Allison.

While this provision does not directly affect Rich & Caroline, it is consideration for
the MSA that, again, failed because no one that could bind Richard G. Allison Co,
LLC signed the MSA. See analysis immediately above regarding Paragraph 3.1(g),
which is incorporated here by reference as if fully stated. Rich & Caroline could
not have known this was an issue and had every right to lean on Attorneys to
ascertain that all authority needed to make the MSA4 binding was obtained. It was a
breach of the standard of care for Attorneys to fail to do so.

Paragraph 3.1(k): Reads (verbatim): Robin shall resign as Trustee of the Family Trust and waive
all rights to receive any interest, income and or principal whatsoever from the Family Trust.

Robin in which capacity? Giving the benefit of the doubt that “Robin” in this MSA4
term means “Robin, as Trustee of the Family Trust” (even though not defined), this
is the MSA term that was supposedly to effectuate a “divorce” from Robin and
eliminate her from the Family Trust for all purposes and to forever exclude her from
all concerns of Rich & Caroline in all possible capacities. This was a primary goal
Attorneys’ representation of Rich & Caroline.

The provision should have required and effectuated a disclaimer of Robin’s interest
and eliminated her as a beneficiary and an “interested person” under TEX. PROP.
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CoDE §111.004(7) that would, in turn, eliminate her standing to ever have a right,
concern, care or say in anything that happened with the Family Trust going forward.
Instead, it simply provides that Robin shall resign and waive her “rights to receive
any interest, income and principal whatsoever from the Family Trust” through an
undefined mechanism and at an undefined time in the future.

Paragraph 3.1(1): Reads (verbatim): Robin shall continue to serve as trustee of the Marital Trust
and acknowledges that it is irrevocable, and distributions can only be made of income realized
from the Marital Trust, and the corpus of the Marital Trust cannot be invaded, less expressly
authorized by the terms of the Marital Trust.

This turns out to be a meaningless provision and it is unclear why it was included.
Robin already serving as Trustee of the Marital Trust and will continue. The Marital
Trust is already irrevocable and acknowledged as irrevocable. Income can only be
distributed from “income realized” by the Marital Trust, already a term and corpus
(principal) of the Marital Trust can only be invaded as authorized by the terms of
the Marital Trust. It is unclear why this provision was included. It may just be there
for clarification, which is harmless, or may be to make it appear that the Marital
Trust was doing something other than what it was already doing to make it appear
as if it was adding consideration for the MSA. Attorneys should have explained to
Rich & Caroline why it was being included and its effect and it was below the
standard of care for them to have not explained it to them.

Paragraph 3.1(m): Reads (verbatim): Caroline and Rich shall be named as co-trustees of the
Family Trust.

This MSA term underscores the problem with the entire MSA4. Neither Rich nor
Caroline ever wanted to be a trustee or fiduciary, and never would have
affirmatively “signed-up” for such duty placing them and all their actions under a
microscope if it had not been for Attorneys assuring them that, once they were Co-
Trustees, they could exercise their discretion to distribute all but $1 million from
the Family Trust to themselves. The advice was incorrect and, now, they not only
are stuck being Co-Trustees but have not received any of the distributions promised.
It was a breach of the standard of care for Attorneys to create this disaster for their
Clients, Rich & Caroline.

Paragraph 3.1(n): Reads (verbatim): The personal property specifically distributed in the
Surviving Grantor’s Trust shall be distributed in accordance with the terms of the Surviving
Grantor’s Trust by Robin. (Emphasis added).

Robin in which capacity? The same analysis above regarding Paragraph 3.1(b) and
3.1(c) equally apply here and is adopted and incorporated here by reference as if
fully stated. Is all the personal property to be distributed to Robin, Individually, or
as Trustee of the Restated RA Trust or as Trustee of one of the other Trusts created
by the Restated RA Trust? Again, this discrepancy is such a major flaw in the MSA4
that it absolutely requires a judicial construction of the MSA4 or a new written
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amendment or agreement modifying or clarifying the defined term “Robin” in the
MSA, such as: “The term ‘Robin’ in this Paragraph 3.1(n) is Robin, as Trustee of
the Grantor’s Trust only, and not Individually or in any other capacity.” The fact
that this provision could be interpreted to mean the personal property could be
distributed to Robin, Individually, the Marital Trust or the Family Trust is evidence
of the gravity of failing to properly write this provision to accomplish its goal.
Failing to obtain a judicial construction or written agreement modifying or
clarifying this defined term creates substantial risk of future litigation over the
rights, obligations, and performance of under the MSA4, and it should have been
right the first time. Attorneys should have ensured there was no ambiguity or
discrepancy in the MSA about who would get the personal property. No one can
properly perform this provision without such modification or clarification, so it was
a violation of the standard of care for Attorneys not to pay attention enough to make
sure this term could be understood and easily and correctly performed.?

Paragraph 3.1(p): This MS4 provision reads as follows:

All 3 Attorneys testified that the main asset Rich & Caroline would receive from
the MSA was the Minaki, LP, Securities Account at Fidelity with “at least” $9.5
million on deposit.?” The “intent”, as explained by Attorneys and as understood by
Clients was that they, as Co-Trustees, would be immediately entitled to split and
distribute that account to themselves equally (50/50) or as they saw fit. However,
the MSA failed to consider — and Attorneys did not discuss with Clients — that the
Family Trust did not own 100% of Minaki, LP (notably, Hunter Allison owned
1%), and that such contemplated distribution would necessarily be limited by the
terms of the Family Trust and the partnership documents for Minaki, LP. The MSA4
also did not designate Rich & Caroline as the primary beneficiaries of the Family

26 TEX. R. DISC. PROF'L. COND. 1.01, 1.02(a)(1)-(2), 1.03, 2.01.
27 See, MSA, Paragraph 3.1(q).
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Trust, nor make clear who the Family Trust beneficiaries would be and in what
proportions or their corresponding rights.

Importantly, MSA Section 3.1(p) states the Family Trust would be amended to
allow Rich & Caroline the “right to access all principal and income” therefrom, but
Attorneys failed to consider or include any terms in the MSA related to changing
the distribution standard in the trust instrument. Without amending or changing the
(HEMS) distribution standard, Rich & Caroline’s “right to access” is limited to
“such amounts of the income and principal ... as are necessary, when added to the
funds reasonably available to the Grantors’ descendants from all other sources
known to the Trustee, to provide for their health, support, maintenance, and
education, taking into consideration their age, education and station in life.” See,
Restated RA Trust, Article V(B).?® The distribution standard does not authorize or
permit Rich & Caroline, as Co-Trustees, to distribute the entirety of the Minaki, LP
Securities Account, contrary to the advice from Attorneys. The MSA should have
made clear, with all Parties agreement, that the distribution standard would be
amended (and TEX. PROP. CODE §113.029 would be superseded) to allow outright
distribution of all but $1 million of the Family Trust — in their sole discretion — to
themselves and it did not do so.

The language of the MSA at 3.1(p) is unnecessarily vague and it is unclear exactly
what is being agreed to by the Parties. The MSA should have also made clear the
Family Trust would be amended to reflect who the beneficiaries are and what they
are entitled to receive; it does not. Instead, the MSA4 granted the grandchildren
standing to hold Rich & Caroline, as Co-Trustees, to the distribution standard and
challenge any distribution that deviates from it, as well as an accounting of all the
Family Trust’s assets and its administration, despite the intent that they are only
entitled to the $1,000,000.00 set aside for educational expenses. Creating these
fiduciary duties for Rich & Caroline will lead to nothing but angst and dispute they
did not want — it has already started.?’

Lastly, Attorneys failed to consider the distribution standard set forth in the
partnership documents for Minaki, LP. Because the Family Trust did not own 100%
of Minaki, LP, the Minaki, LP Securities Account at Fidelity could not be equally
distributed to Rich & Caroline as they were told by Attorneys. Hunter Allison is a
1% LP owner and, presumably, under the terms of the partnership documents,
would be entitled to his pro rata distribution of any property from Minaki, LP, to
its owners. So, he would be entitled to 1% of the Minaki, LP Securities Account,
if it was distributed. Attorneys wholly failed to inform Rich & Caroline or take
into consideration that the Family Trust did not own 100% of Minaki, LP. Hunter

28 The term “Grantors’ descendants” is defined to include Caroline and Richard and their respective descendants. See
Article I of the Trust instrument.

2 In a letter dated April 14, 2023, from Michael Collins sent on behalf of Hunter “Allie” Allison, he wrote: “My client
is entitled to an accounting of the assets fo the Minaki Limited Partnership and an accounting of the Allison Family
Trust.” He cites to TEX. PROP. CODE §113.141, 113.151 and §113.152. Clients’ Exhibit 243.
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Allision sent a letter to Rich & Caroline earlier this year raising this very issue.*

All of these failures were a gross deviation from and violation of the standard of
care.

Paragraph 3.1(v): Reads (verbatim): The Parties agree upon the Court’ approval of this
Agreement, ...

The first and most obvious point of this MSA term is it unquestionably confirms the
condition precedent that requires the MSA4 to be approved by the Court before it is
binding on anyone, contrary to Paragraph 3.1(a), which states it is a binding
contract, a incorrectly drafted sentence in the MSA4 but one, undoubtedly, read and
relied upon by Rich & Caroline, despite it being untrue.

Paragraph 3.1(w): Reads (verbatim): Within 14 days after the Court approves this Agreement,
Counsel for Richard and Caroline shall prepare amendments to the Family Trust to facilitate the
terms of this Agreement. (Emphasis added).

Again, this MSA term boldly confirms the condition precedent that requires the
MSA to be approved by the Court before it is binding on anyone, contrary to
Paragraph 3.1(a), which states it is a binding contract, a incorrectly drafted sentence
in the MSA but one, undoubtedly, read and relied upon by Rich & Caroline, despite
it being untrue. It was incumbent on Attorneys and within their standard of care to
know what needed to be done to obtain a judicial modification of the Family Trust,
to prepare proper pleadings under TEX. PROP. CODE §112.054 to obtain such
modification and then prepare Family Trust modification documents that would
permanently replace those in the Restate RA Trust that conflicted. Attorneys failed
at every level to do any of the latter breaching their standard of care. Please see
Trust Modification Failures Section below that is incorporated here by reference

as if fully stated.

Paragraph 3.1(x): Reads (verbatim): Within 14 days after the Court approves this Agreement,
Counsel for Robin shall prepare amendments to the Marital Trust to facilitate the terms of this
agreement. (Emphasis added).

Again, this MSA4 term confirms the condition precedent that requires the MSA4 to be
approved by the Court, leaving Robin’s attorneys’ to prepare the pleading and to
file for judicial modification and to prepare modifications of the Marital Trust. The
MSA is unclear what modifications would be made, other than the meaningless
Paragraph 3.1(1) above that does not require any changes to be made. So, all
“interested persons” in the Restate RA Trust and the Marital Trust did not know

30 Mr. Collins, on behalf of Hunter “Allie” Allison, further wrote: “You are the Trustees of the Allison Family Trust,
which owns 96% of the Minaki Limited Partnership ... My client owns a 1% interest in the Minaki Limited Partnership
and has not received any distributions from the Minaki Limited Partnership. If any other individual has received a
distribution from the Minaki Limited Partnership, Hunter Allison is also entitled to a distribution. My client has not
received K1’s for the Minaki Limited Partnership for 2021 and this last tax year (2022).” Clients’ Exhibit 243.



The Honorable Anne Ashby
December 20, 2023
Page 38 of 62

what they were agreeing to, despite Robin, as Trustee of the Marital Trust having
an affirmative duty of full disclosure to advise them of such modifications. Absent
full disclosure, that Attorneys should have ascertained Robin provided, the
grandchildren and other “interested persons” in the Restate RA Trust could have a
basis for setting aside the MSA, its approval, and all the documents, which exposes
Rich & Caroline to further liability to their “new found” beneficiaries of the Family
Trust.

Paragraph 3.1(v): Reads (verbatim): Within 14 days after the Court approves this Agreement,
Counsel for Robin shall prepare any and all assignments, transfers, deeds, etc. to facilitate the
terms of this Agreement as it pertains to the Homestead and various entities to facilitate the terms
of this Agreement. (Emphasis added).

Again, this MSA term, again, confirms the condition precedent that requires the
MSA to be approved by the Court. Because it refers to the “Homestead” as a defined
term that is never defined in the MSA. At Paragraph 3.1(b) the property located at
811 Creekwood Drive South, Fairview, Texas, 75069 is described and is defined as
“Property”, not as “Homestead”. While the Parties may understand which property
is Robin’s “Homestead” the discrepancy requires a construction of the MSA by a
Court or a new written amendment or agreement modifying or clarifying the
defined term in the MS4 like the following: “The terms ‘Property’ and ‘Homestead’
are interchangeable and are defined to mean the same property — the property
located at 811 Creekwood Drive South, Fairview, Texas, 75069.”

A minor point but one that is further indicative of Attorneys’ total carelessness and lack of attention
to detail is the MSA is totally missing any Paragraph 4 — the MS4 includes Paragraphs 3.1-3.6, then
jumps to Paragraph 5.1. If it was too late for Attorneys to do their job at mediation to stay on point
to get the MSA written accurately, then it was too late for Clients to be required to sit down ready
through the MSA4, to understand it fully and sign it. Attorneys should have protected Clients from
being in that situation or signing a document after midnight that Attorneys apparently did not fully
understand or seek out advice regarding trust law and tax law that they so desperately needed.

It is never advisable under any circumstance to include in any contract, agreement, settlement
agreement or otherwise, an “orphan signature page”, which is a term I have given signature pages
that have nothing else on them but signatures that can be attached to anything. The signature page
of the MSA is on Page 12 of 12 and contains the following:
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MEDIATED SETTLEMENT AGREEMENT - Page 12 of 12

Also, potentially significant is the large blank space on Page 11 of 12 after Paragraph 5.15. Nothing
is done to indicate the space is intentionally left blank, leaving the possibility for someone to take
a version of the MSA, type in new and additional provisions into that space, and pass it off as being
“the MSA.” Thankfully that did not occur, but it could and there is no reason to leave that
opportunity when all the signatures on the next page 12 of 12 would have fit in the blank area on
Page 11 of 12. These seem like minor issues because nothing has come of them, but they should
be considered to show the lack of attention to detail and, worse, lack of concern for Clients and
protection of their rights. A diligent attorney, operating under the applicable standard of care —
doing what a prudent lawyer is expected to do and would do in the same situation — buttons up
these types of problems and leaves no room for potential malfeasance or post-execution alterations.

Failure to Ensure Robin fully Disclaimed Her Interest and Standing in the Family Trust and
to Terminate Family Trust to Accomplish Qutright Distribution to Rich & Caroline.

The fundamental premise, intent, and goal of the settlement, if there was to be a settlement, was
that Rich & Caroline would receive their inheritance from their father early, i.e., before Robin’s
death, and, to meet that goal, Rich & Caroline would receive that early inheritance, i.e., the
settlement amount, in fee simple, outright, and free of trust. Other than the $1,000,000.00 set aside
for the grandchildren, which was consideration and incentive for them to sign the MSA4 and the
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GAL for the minor to approve it, Rich & Caroline were supposed to receive all the remaining
settlement property outright and free of trust. It was from that money that was to be paid to Rich
& Caroline outright that Attorneys were to be paid a contingency fee. Attorneys’ failure to
effectuate the goal of the settlement violated the standard of care and has caused this entire mess
— leaving the settlement property in the Family Trust, making Rich & Caroline Co-Trustees and
fiduciaries that can only distribute trust funds according to the HEMS standard, imposing the
restrictions of the spendthrift clause that prevents the beneficiaries, including Rich & Caroline,
from demanding or even requesting a distribution, delaying, even prohibiting, distribution or
receipt of settlement funds to Rich & Caroline, lawsuits and this arbitration. The harm to Rich &
Caroline is obvious because the result has been an utter disaster, yet Attorneys believe, and have
sued, to be paid a fee for the colossal disaster they created by their failure to abide by the standard
of care in protecting their Clients from all these problems they were trying to avoid in the first
place.

The MSA left in place all the protections and restrictions on the Family Trust property that existed
before the litigation — namely, the HEMS standard for distribution, the spendthrift clause,
disclaimers and fiduciary obligations — none of them were addressed; in other words, the MSA4
wholly fails to accomplish the goals of Rich & Caroline because none of the problems they were
attempting to “undo” with Robin at the helm were addressed but left in place but, now, with Rich
& Caroline as Co-Trustees. Neither Rich nor Caroline may voluntarily or involuntarily alienate
the interest of a beneficiary in this trust. Rich & Caroline cannot pledge the trust assets or incur
personal debts with the security of knowing they can simply make distributions to themselves to
pay it off because the MSA never requires the spendthrift provision to be amended.

The MSA purports to seek a disclaimer by Robin of her interest as a beneficiary in the Family
Trust. As Mr. Trevino stated in his deposition, Robin “was giving up all rights whatsoever” and
would have “no interest” in the Allison Family Trust. Vol. 4 at page 794-795. This reflects an
apparent intent to accomplish a disclaimer by Robin. If she were to disclaim completely, it must
have been perfected in accordance with TEX. PROP. CODE, Chapter 240, as required by Article
XII(D) of the Restated RA Trust requiring that “[a]ny disclaimer pursuant to this Section shall be
made in the manner provided by law.” So, the roadmap for accomplishing a disclaimer was set by
the Restated RA Trust and statute. The standard of care requires Attorneys to have known that
roadmap and then to mandatorily require Robin’s disclaimer in the MSA or other necessary
documents outside the MSA4 or both to memorialize and complete the settlement. The MSA, at
Paragraph 3.1(k), required Robin to, at some point in the future, waive her right to “any interest,
income and/or principal from the Family Trust,” but the MSA4 did not remove her as a beneficiary
or require her to mandatorily and forever disclaim all her interest in the Family Trust. Because the
MSA drafted by Attorneys did not require Robin’s global and total unconditional disclaimer
removing her as a beneficiary, whether she remains a beneficiary of the Family Trust remains
uncertain, and that would leave Rich & Caroline in the potential position of owing fiduciary duties
to Robin, owing her regular accountings as Settlor or named beneficiary, leaving a relationship
with her they thought would be ended; worse, a fiduciary relationship they never wanted.

If Robin had properly and fully disclaimed as expected, then “any property...so disclaimed shall
be payable in the same manner as would have been the case had the Disclaimant failed to survive
the Husband or the Wife.” (Emphasis added). This treatment is like statutory provisions specifying
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that a disclaimant is treated as having died immediately before the decedent, i.e., as having
predeceased the decedent. See, TEX. PROP. CODE §§240.051(f), 240.0511(c), 240.0512(¢), and
240.052(c). The latter is exactly what Rich & Caroline thought would happen, based upon
Attorneys’ advice. Yet, another reason the advice that Rich & Caroline have unfettered access to
the Family Trust aside from the $1,000,000.00 set aside for grandchildren is incorrect, and in
violation of the standard of care to provide this incorrect explanation. Further complicating the
Spendthrift Provisions of the 2013 Trust at Paragraph XII-C creating a scenario whereby a
surviving grantor is not a beneficiary to cause the trust to “be a spendthrift trust to the fullest extent
allowed by law.”

Also, the failure of Robin’s mandatory disclaimer caused impediments to Rich & Caroline’s search
for a corporate trustee. See, Clients’ Exhibit 271. Caroline testified that there were difficulties
getting corporate trustees to take over this role. Vol. 7, at pp. 1314-1315. Specifically, Caroline
was turned down by Cumberland Trust and Northern Trust. These difficulties were created by the
absence of compliance with the standard of care by Attorneys.

The standard of care for any attorney, whether writing or proofing a settlement agreement, is to
make sure the agreement is written clearly and without ambiguity to capture and encapsulate the
intent and substance of the client’s agreement. With any contract or settlement agreement, but
particularly one of this magnitude and importance. In this case, it was incumbent on Attorneys to
accurately memorialize the intended outright distribution to Rich & Caroline of all settlement
proceeds — their inheritance from their father — that required modification or termination of the
Family Trust, an override of Texas Property Code §113.029, and elimination of the HEMS
standard and the spendthrift clause. Attorneys wholly failed to do so, and the goal of the settlement
was not contained in the MSA, so they violated the standard of care and actually caused harm to
their Clients in the process; harm that was foreseeable.

TRUST MODIFICATION FAILURES.

Attorneys should have known the purported modifications were ineffective and not in compliance
with the statute allowing judicial modification or termination. TEX. PROP. CODE §112.054.
Attorneys negligently omitting in violation of the standard of care a required legal proceeding and
required language in the consent of the interested persons — the grandchildren — and in an order of
modification or termination. All Parties acknowledge that, as of Decedent’s DOD, the Restated
RA Trust, including the Family Trust, are irrevocable. Art. X(B) of the Restated RA Trust
expressly provides, in part: “[T]he trusts created under this Trust Agreement shall become
irrevocable, and the surviving Grantor shall thereafter be without power to revoke or amend
any of the provisions of such trusts.” The latter along with the HEMS standard, no override of
TEX. PROP. CODE §113.029, and the spendthrift clause underscore the application of meeting a
specific requirement or requirements of §112.054. Absent the latter, the Family Trust could not be
modified or terminated. Attorneys though they could merely get the MSA4 approved and have Robin
sign a Modification and Amendment to the Richard Allison Trust and Consent Agreements (the
“Trust Modification”). Attorneys incorrectly believed nothing else needed to be done and that
these documents would have the effect of modifying the Restated RA Trust in a way that
comported with the terms of the MSA and it compliance with the statute. However, the Trust
Modification had no legal effect because such modifications were expressly disallowed by the
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terms of the Restated RA Trust and Attorneys skipped the required legal action to effectuate a
change. Since the Family Trust (and Marital Trust) became irrevocable on Decedent’s DOD, court
action was required to modify or terminate either of them, along with, in this case consent, of the
beneficiaries of the Family Trust. TEX. PROP. (TRUST) CODE §112.054

The MSA called for Attorneys to prepare documents needed to effectuate the settlement (Section
3.1(w)) and only vaguely described what was to be modified at Section 3.1(p).>! The statute
(§112.054) has specific requirements that must be met and a specific order or judgment modifying
a trust containing specific findings of the requirements in the statute. After the MSA was approved,
Attorneys were required to a formal petition outlining the requested modifications and providing
the consent to the changes of all beneficiaries of, here, the Family Trust. Attorneys never got any
court order after the one approving the MS4, so they, apparently, did not know the requirements
and failed to meet the standard of care to obtain the modifications necessary to accomplish the
settlement Rich & Caroline have been required to hire new counsel — Sarah Pacheco — file the
required lawsuit to get the required orders necessary to make the modification because Attorneys
failed to even seek the judicial modification required by the statute.

The judicial modification requires a pleading that shows how the Family Trust was to be modified
and which of the subsections of §112.054 is relied upon because only one of those bases will allow
a judicial modification. Because this one is being done by agreement, after all approvals and
agreements are obtained, an order or judgment containing the new provisions that will be ordered
to replace the old provisions must be entered. Attorneys completely skipped this step, which is
why a modification has not yet occurred, despite the attempted Trust Modification. Without a court
order making the required findings and ordering specific changes, no modification was
accomplished in this case, so the settlement was not accomplished. The standard of care to
effectuate a judicial modification required all the latter and it was never done, preventing
completion of the settlement causing harm to Rich & Caroline that prevents Attorneys from ever
getting paid — lack of meeting the condition precedent of Rich & Caroline receiving something
from their work. It did not happen because Attorneys did not know to or know how to make it
happen, violating the standard of care.

Even if Attorneys did comply with applicable law and met the required standard of care, the MSA4
does not contain the language in the Trust Modification, which states “The Trustee(s), as defined
in the MSA, shall distribute the income and principal of the trust to the Beneficiaries in such
amounts as the Beneficiaries, in their discretion, may direct.”*? The latter gives the discretion to
make distributions to the “Primary Beneficiaries” defined as Rich & Caroline, totally eviscerating
the power of the Co-Trustees to exercise their discretion within the HEMS Standard and their
fiduciary duties to all Family Trust beneficiaries. If a Beneficiary acquires unfettered control over
the assets of the Trust to the exclusion of its Trustee, the Trust ceases to exist, which would
eliminate all GST benefits and protections of even the $1M Set Aside for the grandchildren, which
was not intended. Further, it would also nullify the purpose of the Family Trust. To do any of it,
the modification would have to supersede the statutory requirement of TEX. PROP. CODE §113.029
establishing the mandatory application of the HEMS standard. Handing off all the discretion to
make distributions to the Primary Beneficiaries exposes the Trustee to breach of fiduciary duty

31 See, Language of §3.1(p) on p. 34, supra.
32 Lawyers Exhibit 275, MODIFICATION AND AMENDMENT TO THE RICHARD ALLISON TRUST.



The Honorable Anne Ashby
December 20, 2023
Page 43 of 62

claims because someone else is dictating distributions contrary to the Family Trust Terms and
purpose, which is makes evident the difference in the Trust Modification language and that of the
MSA:

The Trust Modification deviates from the MSA4 which only provides that Rich & Caroline “shall
have the right to access all principal and income”, a power every trustee of the Family Trust would
have based upon legal title. The Trust Modification prepared by Attorneys violates the terms of
the Family Trust and the MSA4, the terms of statute, the purpose of the Trust and does not
accomplish the intent of the settlement that Rich & Caroline have fee simple title to all but the
$1M Set Aside. Failure to seek a judicial modification that eliminates all these problems
underscores the gross failure of Attorneys to meet the standard of care in trust law. It would be
expected that an attorney knowledgeable in the trust area knows a judicial modification is required
in this situation. Attorneys did not have such knowledge because they never sought a judicial
modification, so the standard of care required them to seek out information from someone that did
have that knowledge, a requirement (standard) they affirmatively decided to ignore. So it was not
only impossible for them to meet the standard of care based on their lack of knowledge of trust
law but they affirmatively decided to breach the standard of care by refusing to consult with other
attorneys or professionals, which included seeking tax advice related to, at a minimum, the effect
of capital gains tax on the settlement and the Minaki transfer and losing the generation skipping
tax exemption.

Attorneys further violated their standard of care by failing to properly obtain consent from other
beneficiaries of the Family Trust, especially the grandchildren. The Consent Agreements state the
grandchildren have reviewed, understand, and consent to the MSA4. However, the consent forms
do not disclose that because of the MSA, Rich & Caroline now had the purported power and
authority to reduce the Family Trust down to the $1M Set Aside, thereby reducing the amount of
principal and interest that could be provided to grandchildren. The grandchildren were Family
Trust beneficiaries and were owed fiduciary duties both before and after the MSA. If there were to
be modifications the consent of the beneficiaries, and the approval of the guardian ad litem for
Kennsington White, a minor, was mandatory by statute and per the MSA (Paragraph 3.1(s)). To
consent the beneficiaries were entitled to disclosure of all information that materially affected their
interests, 1.e., how their rights may be affected by the modification, i.e, that the HEMS distribution
standard was to be removed from the Family Trusts, thus removing protections that benefited the
grandchildren. The Consent Agreements illustrate the failure to make the required disclosures and
obtain the required informed consent. Although not their attorneys, Attorneys were obligated to
assist in providing them as much information as needed to make sure they were provided such
information to ensure they would not have grounds to undo or set aside the settlement or its
approval and, if it had been pursued correctly, any judicial modification order. Therefore,
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Attorneys violated their standard of care by failing to provide information to all beneficiaries
signing agreement to modification.

UNCONSCIONABLE EFFORT TO APPROVE CONTINGENCY FEES

The worst of the process was revealed when Attorneys attempted to sneak language approving
their 35% contingency fee into the Order Approving Mediated Settlement Agreement. See Client’s
Exhibit 193.

has also approved the MSA on her behalf. Moreo

and/or Allison Marital Trust and was in all respects essential to the proper settlement of the

5, The Court also finds that a contingency fee of 35 percent of the value of

the Allison Familv Trmust’s assefs 15 a proper. reasonable and necessary attornevs” fee incurred in

connection with the above-captioned matter.

IT IS THEREFORE ORDERED, that the contingency fee described above is hereby
APPROVED.

It appears the Attorneys knew their demand for this contingency percentage was either contested
or unconscionable and attempted to get the Probate Court to bless it to have a “big stick” to whack
their Clients over the head with. This emphasizes the Attorneys motivation — their fees, not the
Clients’ interests. Attempting to get the opposing counsel, and later the Court, to adopt this
language into its order is an egregious breach of fiduciary duty and the standard of care. Without
telling their Clients, the red-lines in the proposed order Attorneys originally submitted to Michael
Collins for his consideration would have built in a finding that their contingency fee percentage
was “reasonable and necessary” and that their contingency fee was APPROVED, essentially,
giving the Attorneys a judgment they could enforce against the Clients without due process.
Michael Collins objected to Attorneys’ proposed language, stating “We do not agree with the
language you added so I am preparing a motion for approval sponsored by Robin only and the
parties can indicate their approval at the hearing.”* If it had not been for Michael Collins, Clients’
opposing counsel, objecting and refusing to agree to the language, it appears those findings and
that ordered paragraph would have been entered and could have potentially barred Clients’
complaints about the fees on res judicata or collateral estoppel grounds. The standards of care and
conduct dictate no attorney should go behind their clients’ back to seek out an order that benefits
them to the detriment of their client, and they, certainly, should not do it without telling them. If
this truly was for tax reasons as the lawyers have suggested, then this would have been a simple
disclosure to have made to the client. More importantly, merely because it involved a purported

33 See, Clients’ Exhibit 195.
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tax benefit does not excuse non-disclosure of this extremely vital event the lawyers were seeking
to accomplish.

IMPROPERLY SEEKING CONTINGENT FEE WITHOUT A WRITTEN CONTRACT.

The applicable standard of care under the Disciplinary Rules and the Government Code requires
an attorney or law firm to have a written fee contract entered at the beginning of the representation.
Hoover Slovacek LLP v. Walton, 206 S.W.3d 557, 565 (Tex. 2006) (citing Levine v. Bayne, Snell
Krause, Ltd., 40 S.W.3d 92, 96 (Tex. 2001) (citing RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS §§ 38(1), 18) (“Lawyers have a duty, at the outset of the
representation, to ‘inform a client of the basis or rate of the fee’ and ‘the contract's implications
for the client.”””). Sound policy supports these requirements. Both attorneys and clients understand
from the outset the parameters of representation and that it will not be on an hourly basis, i.e., one
not requiring a written fee agreement. The attorneys and clients understand how expenses will be
paid, whether out of pocket by the client, advanced by the attorney to be reimbursed off the top of
any Recovery or rolled into the agreed contingency fee percentage. Neither the clients nor the
attorneys get to change the rules or move the goalposts during the representation. In such a
situation, Texas Courts impose the obligation of clarifying fee agreements upon the attorney,
which “is entirely reasonable, both because of [the attorney’s] greater knowledge and experience
with respect to fee arrangements and because of the trust [the] client has placed in [the attorney].”
Id. (citing Levine, 40 S.W.3d at 95 (quoting Cardenas v. Ramsey County, 322 N.W.2d 191, 194
(Minn. 1982)) (alterations in original)). Texas Disciplinary Rule of Professional Conduct 1.04(d)
provides that a contingent fee agreement shall be in writing and shall state the method by which
the fee is to be determined. Rule 1.04(d) further provides: “Upon conclusion of a contingent fee
matter, the lawyer shall provide the client with a written statement describing the outcome of the
matter and, if there is a recovery, showing the remittance to the client and the method of its
determination.”

After executing the MSA on April 13, 2021, Caroline provided notice she would not reimburse
Attorneys for the “work” they did, so Attorneys hired Joseph R. Little to represent them in
extracting their fee from their former Clients. On February 2, 2022, Mr. Little sent a letter to Rich
demanding he pay his half of the contingency fee Attorneys had “earned.” The Demand Letter
conveyed Attorneys knowledge of the requirements of Texas Disciplinary Rule of Professional
Conduct 1.04(d):

“The attorneys have been denied access to the documents and other
information for them to accurately describe the outcome of this
matter and to show how much of your recovery should be remitted
to you and the method by which this amount was determined.”

Attorneys were aware they were violating Rule 1.04 when they attempted to extract a fee from
Rich but continued to demand money from Rich, guessing and estimating their way to a fee with
“back of the envelope” math. The Demand Letter amounts to nothing more than a shakedown, is
a callous and clear display of exactly what the Rule is designed to prevent and shows exactly what
Attorneys were after during their representation of both Clients: a piece of their inheritances, which
Attorneys failed to secure for Clients. Just like the MSA4, the Demand Letter was shoddily done,
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incomplete, faulty, and reflective of Attorneys’ ultimate desires to unscrupulously extract a fee
from Clients.

The standard of care requires an attorney or law firm to have a written fee contract with a client to
recover a contingent fee, Attorneys failed to meet that standard. Attorneys’ answers to
Interrogatory No. 1, identified that each of the six Claimants seeking damages against Rich as: (i)
Nicholas Abaza, (ii) Law Offices of Nicholas Abaza, PC, (iii) Jorge Borunda, (iv) Borunda, PC,
(v) Trevino, and (vi) Law Office of Michael A. Trevino, PLLC. See, Clients’ Exhibit 22. One
major problem is that some of those Claimants do not have a written contingency fee contract with
Rich or Caroline or both, as required by TDRPC 1.04(f) and TEX. GOV’T CODE §82.065.

Attorneys and their respective law firms, specifically, Abaza, the Law Offices of Nicholas Abaza,
P.C., Borunda, Borunda, P.C., Trevino, and the Law Office of Michael Trevino, PLLC**, are
attempting to collect their attorneys’ fees based on an oral contingent fee agreement they
supposedly entered with Rich in direct violation of Texas Disciplinary Rule of Professional
Conduct 1.04(d), (f) and TEX. GOV’T. CODE §82.065, require that contingent fee and fee sharing
agreements be expressly made in writing. Therefore, the attempts of Trevino, the Law Office of
Michael A. Trevino, PLLC, Borunda, P.C., and the Law Offices of Nicholas Abaza, P.C., who do
not have a written contingent fee or fee sharing agreements with Rich are in direct violation of the
rules and are uncollectible. See Clients’ Exhibit 60. Shockingly, the Law Offices of Nicholas
Abaza, P.C. ceased to exist on January 27, 2017, making it factually and legally impossible for the
Law Offices of Nicholas Abaza, P.C. to (1) enter into a fee agreement and (2) seek damages as it
is attempting to do so in this suit. See Clients’ Exhibit 295. Yet, Attorneys have not let the absence
of a signed, written contingent fee agreement and fee sharing agreement deter them from
attempting to collect their purported fees in direct violation of Disciplinary Rule 1.04(d) and TEX.
Gov’T. CODE §82.065. Despite not having a fee agreement or fee sharing agreement with Rich,
Trevino 1s demanding thirty percent (30%) of the entire contingent fee. See Clients’ Exhibit 22.

Furthermore, none of Attorneys have a contingent fee agreement to give them a percentage
recovery of assets over which Rich & Caroline became Co-Trustees with distributions limited by
a HEMS standard and an inherent inability for them to pledge or promise it by its spendthrift
protection. As Borunda testified, it is axiomatic that a person in their individual capacity is not the
same person they are in a representative capacity, like a trustee. Likewise, property held
individually is separate and distinct from those held in trust, i.e., property owned by the trust. It is
undisputed that none of Attorneys have a contingency fee contract with Rich & Caroline in their
Co-Trustee capacity, respectfully. It is logically and legally impossible for such a contingency fee
agreement to exist on the property “Recovered” because it remains in the Family Trust and
Attorneys could not have ever obtained a contingency fee agreement with Rich & Caroline, as Co-
Trustees of the Family Trust, because they did not hold those offices until after the settlement.

It belies the standard of care for an attorney to demand a contingent fee based on their own
erroneous legal conclusion that Rich & Caroline have unfettered discretion to withdraw all but
$1,000,000.00 from the Family Trust, when that unrestrained ability just does not exist. It would
be outside the standard of care to assert a fee interest against property that is not contingent —

34 See, Clients’ Exhibit 22, at Answer to Interrogatory No. 1.
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namely, the $1,000,000.00 grandkids set aside and the portion of the settlement that involves the
creation of a new obligation to serve as a fiduciary in a role that is normally compensated. I have
not seen any effort by the lawyers here to lower the fee based on these amounts, which would
comport with the standard of care.

The standard of care was violated here because entities that do not have a fee agreement with Rich,
or the entities that no longer exist, are making demands for a contingent fee payment without
having a written contingent fee contract with the Client or Clients. The proper standard of care was
for Attorneys and their respective law firms to have entered a written, signed contingent fee
agreement with Rich. The rules are in place to prevent this exact conduct and situation from arising,
and this proceeding could have been entirely avoided had Attorneys done the bare minimum and
followed the applicable rules and statutes. Now, Attorneys are improperly attempting to enforce
an oral contingent fee agreement they and their respective law firms (or at least the ones in
existence) supposedly entered with Rich —a complete breach of the standard of care and a violation
of the disciplinary rules. See TEX. DiSC. R. PROF’L COND. 1.04(g) (“No attorney shall collect or
seek to collect fees or expenses in connection with any such agreement that is not confirmed in
that way” except in quantum meruit).

FAILURE OF CONDITION PRECEDENT TO CONTINGENCY — CLIENTS’ RECEIPT OF RECOVERY.

Attorneys compromised their ethical obligations to Clients in favor of their expectancy of getting
a sizeable attorneys’ fee, so much so they disregarded the effect of the MSA on their Clients’ rights
and ignored their obligation to write a settlement agreement that accomplished Clients’ stated goals
— to get their inheritance early, i.e., before Robin died. Attorneys were not only wrong about what
Rich & Caroline could do after becoming Co-Trustees of the Family Trust (notwithstanding that
neither of them wanted that position), but they also erred in drafting the MSA4 to purportedly
accomplish what they advised Clients this settlement would do. Attorneys did not adequately
advise Clients of the rights or interests they were giving up, the tax benefits of Decedent and
Robin’s estate planning, primarily transfer and generation skipping tax exempt property for their
children, which they were giving up, or the effect the MS4 terms would have on their settlement
expectancy.

Once Attorneys learned of the size of Decedent’s Estate and the Trust and learned it might be
possible to reach a sizable settlement, it seems they were blinded by dollar signs because the rights
and interests of their Clients all but disappeared, ultimately, placing their interests over those of
their Clients. The lawsuits filed to get paid a contingency on property never paid to, distributed to,
or received by Clients illustrate Attorneys’ motivation. The condition precedent to Attorneys — any
attorney — receiving a contingency fee is that their clients actually recover property, which never
occurred. Now, Attorneys are demanding to be paid millions of dollars in attorneys’ fees anyway
— presumably out of Rich & Caroline’s personal funds, since the Family Trust has no obligation to
pay Attorneys and cannot under the spendthrift restricted HEMS distribution standard, which
Attorneys, ironically, left in place by Attorneys on Clients’ respective share of the settlement
proceeds.
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ATTORNEYS DID NOT SHOW FAIRNESS OF THE CALCULATION.

Trevino, Borunda, and Abaza filed a Petition in Intervention in Collin County on December 7,
2021, and each of them Individually asserted they were entitled to and made an “approximated”
demand of $3.5 million in attorneys’ fees, which, Attorneys contended, is thirty-five percent (35%)
of the assets held by Minaki. See, Clients’ Exhibit 235, at 3. Attorneys asserted a made-up number
in an allegation in a pleading after representing, under TEX. R. CIv. P., Rule 13, that their pleading
was filed in “good faith™ after investigation of their claim or claims, but it was more. Borunda
swore to the contents of Clients’ Exhibit 235 taking it out of an allegation in a pleading (and judicial
immunity) and took it into the realm of making the following sworn statement to the Court by an
Attorney under Oath, subject to the penalties of perjury:

“Intervenors incorporate Paragraphs 4-8 as if fully set forth herein.
Grounded on the above, Intervenors request that the Court enter a
Temporary Restraining Order (“TRO”) and Temporary Injunction
(“TT”) order applicable to Contestants, their agents, and all those
acting in concert with them. This order should: ...

(b) Require Contestants to deposit $3,500,000
(approximate amount of Intervenors’ fee) of the
approximate $10,000.000 they received into the Registry of
the Court. (Emphasis added).

Clients’ Exhibit 235, at 3. Attorneys attempted to “lock-up” $3,500,000.00 of Clients’ Recovery,
via restraining order or injunction or both, apparently, not understanding the settlement and not
knowing the exact amount they were owed. However, the fee amount proffered by Attorneys was
$1,557,500.00. See, Clients’ Exhibit 242. Attorneys violated the standard of care because
Attorneys’ guesstimate was just that — a guess. Both amounts were wrong, and Borunda’s sworn
statement was not true, and the other was a misrepresentation by Attorneys to their Client. An
officer of the Court not being candid to a tribunal whether under oath or not, is a breach of TEX.
R. PROF. CONDUCT, Rule 3.03. Not being forthright to Clients by misrepresentation is a breach of
TEX. R. PROF. CONDUCT, Rule 2.01 and a breach of fiduciary duty to their Clients, both a gross
breach of the standard of care. It was a fee calculation without a fee computation (division)
disclosure memo, i.e., an accounting that is required to be made to a client when dividing up a
recovery that is subject to a contingency fee, per TEX. R. PROF. CONDUCT, Rule 1.04(d).

Attorneys went even harder and sent a demand to Rich dated February 2, 2022, asserting that a
reduced fee of $1,557,500.00 was being demanded on behalf of all the lawyers. Clients’ Exhibit
242. This again was a standard of conduct violation (breach of fiduciary duty) by making an
excessive demand at a time when no accounting had been made. Then on August 17, 2023, the
lawyers finally provided a settlement statement after Your Honor ordered them to prepare it. It
was a breach of the standard of care to require a court order to get Attorneys to do what the law
required them to do twenty or more months earlier according to the Rules of Professional Conduct:
provide a full accounting. See Wade v. Comm'n for Lawyer Discipline, 961 S.W.2d 366, 375 (Tex.
App.—Houston [1st Dist.] 1997) (“The five women hired an attorney to sue appellant to get an
accounting of the fees and expenses from their litigation with their former employer. This is legally
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sufficient evidence that appellant violated rule 1.14(b).”). In that very tardy settlement statement,
Borunda asserted that Rich owed $1,416,915.68 (down 10% from the “reduced” demand made in
February 2022 and down 20% from the “approximated” demand made in December 2021). The
exercise educated Attorneys, for the first time, they could not take any percentage of or charge
Clients for any of the “Recovery” received by the grandchildren in the relation to the $1,000,000.00
set aside for them.

It was inconsistent with the standards of care and conduct as involving an excessive calculation
for at least the following reasons:

Nothing has been distributed outright to Rich & Caroline in their individual capacities, which is
the only capacity in which they are named in this proceeding and the only capacity in which they
could arguably be obligated to pay an attorneys’ fee — simply put, a contingent fee percentage
applied to ZERO RECOVERY is ZERO. Even if Attorneys could conflate Rich & Caroline, as
Co-Trustees, with their Individual capacities, which the law does not allow, there are still problems
with the calculation as follows:

a.) The six claimants have jointly requested a fee and have never offered a breakdown of how
much goes to the three individual lawyers and three law firm entities, who also sued and
seek a contingent fee on a recovery never received. The lawyer fee contracts do not contain
a severability clause.

b.) Attorneys have made no deduction for the burden and cost of having set up Rich &
Caroline with a working obligation to serve as a Trustee (fiduciary) for nearly two decades
while Caroline’s daughter matured to the age of 25. The job and tasks involved with Rich
& Caroline working as Co-Trustees of the Family Trust and being exposed to fiduciary
duties to others, such as the grandchildren, and the liability associated with accepting the
office of Trustee has a cost, which in the context of computing a contingency fee, requires
a credit or a reduction in the amount against which the contingency fee should be applied
to the calculation of the contingency fee. All discrepancies and disputes in computing the
contingency fee must be resolved against Attorneys in favor of Clients.

1. The credit formulate must be disclosed to Clients and could look something
like: An actuarial computation of the future value of the Family Trust for each
subsequent year, compounded annually, based upon the life-expectancy of two
lives — both, Rich & Caroline.

ii. Another consideration: If a corporate trustee had been appointed as Trustee of
the Family Trust, it would have charged a fee of 1-3% of the gross value of
the assets under management for each year of the Family Trust, presuming
principal would never be touched and all undistributed income would be
added to principal, with a growth factor over that time, then present valued.

iii. As long as the attorney does not take advantage of the client, it may be that a
fair and reasonable reduction is negotiated with the Client and, after full
disclosure, agreed to in writing.

iv. The different methods of computing the reduction are myriad, some reduction
must be considered. It was a breach of the standard of care to provide no
reduction the Settlement Statement.
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Attorneys have the burden of showing fairness of their computation of the contingency fee and
fairness of their demand for payment. Because it is their burden, it is Attorneys’ obligation to
determine the credit (or reduction) for Co-Trustee work and liability exposure and the reduction
Attorneys must account for, likewise, reduces the fee amount they could have charged if they had
done everything correctly. As fiduciaries, it as Attorneys burden to have applied the appropriate
credit to arrive at an accurate and fair computation of their fee, which they did not do. For these
reasons, the fee demand by the lawyers is excessive and outside the standard of care.

FAILURE TO PROVIDE SETTLEMENT STATEMENT & MAKING EXCESSIVE FEE DEMANDS.

The attorney-client relationship is a fiduciary relationship. Once an attorney-client relationship is
created, the attorney is the client’s fiduciary and owes the client fiduciary duties and obligations
throughout their representation. While not required for an hourly representation, attorneys
typically prepare a fee agreement detailing the scope of their representation, disclosing their hourly
rates and other provisions pertinent to the representation. Because the attorney usually prepares
the fee agreement, the attorney is held to have knowledge of its terms and, particularly, the method
of charging fees and expenses under the fee agreement, application of offsets, deducting prior
payments, etc. When a written contingency fee agreement is entered by attorney and client, the
attorney must know or determine how to compute the fee and to what property recovered by the
attorney the fee percentage will be applied, the date on which the contingency fee is triggered, and
finding the information necessary to prepare an accurate accounting for the client — a memo that
outlines, by line-item, computation of the fee. The standard of care requires the attorney to resolve
all ambiguities and disputes with the client in favor of the client. The attorney is the one who
possesses superior knowledge as the client’s fiduciary and is more sophisticated and
knowledgeable in the preparation and execution of their own fee agreements.

In this case, the mediation lasted for more than twelve (12) hours and beyond that going late into
the night. Attorneys testified the agreement was signed and the mediation ended, after midnight
on April 14, 2023;% Michael Collins, Robin’s attorney, said on the video it ended at 2:00 AM.®
It is undisputed the MSA was signed in the early morning hours of April 14, 2021 — between
midnight and 2:00 AM. According to Lawyers” Exhibit 194, the amount in the Minaki account
held by the Family Trust was $9,900,609.50, and the full monthly statement for March 2021
showing the assets and cost basis was provided to Attorneys at the mediation as they negotiated
the MSA, seemingly providing the then “full picture” of the account.

Not only were Attorneys in possession of the most up-to-date statement for the Minaki account,
according to Borunda, but Attorneys also asserted that they were in possession of a plethora of
documents detailing the Trust’s assets, including financial documents, trust accountings, tax
returns, and subpoenaed records from the Trust’s accountant.?’ Borunda further testified it would
be “absolutely false” to assert that Attorneys did not have enough information at the mediation.*

35 Arbitration Transcript — Borunda Testimony (V3 — 261:20-23); Abaza Testimony (V3 — 650:9-20); Trevino
Testimony (V4 — 818:23-24; 908:12-16).

36 Arbitration Transcript — Abaza Testimony (V3 — 650:16-20).

37 Arbitration Transcript — Borunda Testimony (V7 — 1534:3-10).

38 Arbitration Transcript — Borunda Testimony (V2 — 239:25-240:5).
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He said they had gotten statements, trust accountings, estate planning documents, tax returns and
spreadsheets and that they “knew everything that there was in this estate.”>’ Abaza testified they
had “all necessary information or the opportunity to gain such sufficient information about the
Trust and/or any other matter necessary to draft and enter into this agreement.”*’ If Attorneys had
enough information to settle, as they have admitted, then they had enough information to promptly
provide Rich & Caroline a settlement statement (accounting) in relation to their fee as required
under Texas Disciplinary Rule of Professional Conduct 1.04(d), which would have consisted of,
in part, a calculation of their contingency fee due as of the date the MSA was signed. At a bare
minimum, Attorneys could have and should have promptly provided Rich & Caroline: (i) a detailed
estimation of their contingency fee on the settlement Recovery, that would (ii) include an
accounting of expenses Attorneys incurred, and (iii) all offsets, credits or reductions on the
property or their percentage fee amount, or (iv) the missing data attorneys lacked that prevented
them from accurately determining their fee. Attorneys provided none of the information.

Instead, in June 2021, Attorneys submitted, without telling Clients, a proposed Order to opposing
counsel stating: “a contingency fee of thirty-five percent (35%) of the value of the Family Trust’s
assets is a proper, reasonable, and necessary attorneys’ fee incurred in connection with the above-
captioned matter.” See Clients’ Exhibit 193. Attorneys knew their expected contingency fee, so
they attempted to get Michael Collins to agree to allow the Judge Copeland, Judge of the Statutory
Probate Court in Collin County, to approve their incorrect and unconscionable fee behind Rich &
Caroline’s backs. Even more egregious, Attorneys’ proposed fee percentage was incorrectly
excessive in their favor to the detriment of Clients. This behavior, including blatant deception, is
a clear and overt violation of the standard of care owed by Attorneys to Rich & Caroline.

It would take Attorneys more than two (2) years after the MSA4 was entered for them to provide
Rich & Caroline with a settlement statement Attorneys considered in compliance with Texas
Disciplinary Rule of Professional Conduct 1.04(d). See Clients’ Exhibits 21, 22, 23 (Attorneys’
Answer to Interrogatory No. 4, and Attorneys' Responses to Requests for Production Nos. I and
2). Attorneys abject failure to promptly provide a settlement statement to Rich & Caroline was an
incredibly egregious violation of the standard of care attorneys owe their clients.

SPENDTHRIFT PROTECTION PREVENTS CONTINGENT FEE.

Attorneys’ assertion completely ignores the effect of the spendthrift provisions included in both
Trust instruments which prevent him, or any other “creditor,” from enforcing any judgment against
the Trusts. The effect of TEX. PROP. CODE §112.035 is that spendthrift trusts are exempt from
attachment, execution, garnishment, or other seizure.*! Spendthrift provisions operate not to
protect beneficiaries from their creditors, which is a benefit, but to protect the Settlors’ right to
control the terms of their gift. If creditors or people like Attorneys could simply raid a trust to
discharge the debts of a trustee or beneficiary, then purpose of the trust would be destroyed and no
one would put money in trust again. Attorneys never had a contingency fee agreement with any

3 Arbitration Transcript — Borunda Testimony (V2 — 240:6-241:4).

40 Arbitration Transcript — Borunda Testimony (V7 — 1534:3-10).

4 Burns v. Miller, Hiersche, Martens, 948 S.W.2d 317, 322 (Tex. App. 1997) See, e.g., First Bank Trust v. Goss,533
S.W.2d 93, 94-96 (Tex. Civ .App.—Houston [Ist Dist.] 1976, no writ) (spendthrift trust assets exempt from
garnishment).
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trustee of the Family Trust, so without creating such an obligation for the Family Trust, Attorneys
cannot require it to pay them anything. Demanding Clients pay them contingency fees on property
received by the Family Trust (someone other than Clients) is a breach of fiduciary duty and,
therefore, a breach of the standard of care.

INCORRECT STATEMENT REGARDING COMPLETION OF OBLIGATIONS.

Mr. Trevino wrote an email to Jeff Crouch on November 30, 2021, that says, “As I mentioned
yesterday, we completed Rich & Caroline’s representation in the matter when the court approved
the settlement several months ago. We have been assisting Rich & Caroline as a courtesy on the
execution of the documents necessary to perform under the settlement. Our understanding is that
Caroline terminated us from this secondary assignment to assist her in performing under the
settlement, and she has appointed you as new counsel. I believe the proper mechanism to effectuate
her change in counsel is a motion to substitute.” Clients Exhibit 225. Mr. Trevino somehow figured
they had nothing else do to after the MSA4 was approved, which could not be further from the truth.
because the MSA required the Court and others to approve it, once approved, the MSA required
additional work to complete the settlement and get property transferred. Attorneys had an
obligation to see the MSA through and to get the Family Trust modified as stated above. It is not
correct to assert that their work was done as Mr. Trevino wrote.

CONCLUSIONS AND OPINIONS.

After signing the MSA4, neither the Family Trust, nor the statute, allow Rich & Caroline, as Co-
Trustees, to distribute to themselves the value of $9,500,000.00, less the $1M Set Aside, as
expected; in fact, the Family Trust and statute require the opposite. Both Rich & Caroline have
also testified they have not received a distribution. See, Report Exhibit E, Rich Allison Vol 5, at
1141; Caroline Allison, at 1313. And neither of them can pledge, hypothecate, or encumber their
interest in the Family Trust, including promising or contracting to give any attorneys a portion of
the property of the Family Trust that owns the settlement proceeds. Viewed through the lens of
what Rich & Caroline owned versus what was promised by Attorneys when the litigation began,
the property that was promised when negotiating settlement and then post-settlement (amounts
Rich & Caroline relied upon in making a deal), and considering the position/office they currently
hold as Co-Trustees of the Family Trust, having received a demand for an accounting from Rich’s
children through Michael Collins (Robin’s attorneys), and considering the amount Attorneys now
want to charge Rich & Caroline for not getting them their inheritance and then suing them for it,
the entire litigation and representation by Attorneys was and remains an abject failure.

Ironically, because Attorneys did not do their job competently, did not write the MSA accurately
and did not get the proper judgment needed to terminate the Family Trust correctly and legally,
despite having all parties statutorily necessary to get it, the Family Trust, the HEMS standard, and
the spendthrift clause prevent Attorneys from being paid by the Family Trust. The overriding
Questions are: Why haven’t Rich & Caroline received what they were told they would get? Why
didn’t Attorneys negotiate and paper the deal they told Rich & Caroline would result? Why didn’t
Attorneys prepare the correct pleadings and orders to accomplish a judicial modification of the
Family Trust? Attorneys testified they were competent in estate and trust law, unfortunately, it
appears, they were and are not. Attorneys’ expectation of a large fee caused Attorneys to abandon
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their principles and ethics and their knowledge, experience, and obligations as attorneys to
Attorneys’ worship of the almighty dollar.

Opinions

Based upon my experience in trust and fiduciary law and litigation and my analysis of the facts of
this case, the Restated RA Trust, the MSA4, the Marital Trust and the Family Trust as stated in the
above report, my opinions, made under oath (See, Exhibit C), are as follows:

Opinion #1: It is my opinion that Attorneys did not give proper and good legal advice to Rich &
Caroline in relation to their father’s Estate and Trusts.

Opinion #2: It is my opinion that Attorneys did not give correct advice regarding the negotiation
and, later, settlement of Rich & Caroline’s claims and they did not accurately memorialize the
settlement reached.

Opinion #3: It is my opinion that the money was left in trust versus an outright distribution, which
means that a HEMS standard restricts Rich & Caroline’s ability to withdraw funds from the Allison
Family Trust, and the advice that they received that they had absolute discretion to withdraw those
monies for their own benefit is incorrect, and it was below the standard of care for lawyers to give
this incorrect advice.

Opinion #4: It is my opinion that Attorneys should have known that the purported modifications
were ineffectual not only under applicable statutes but under the disclosures provided to the
grandchildren beneficiaries.

Opinion #5: It is my opinion that not effectuating an outright distribution but allowing the
spendthrift provisions of the 2013 trust to be in place violated the applicable standard of care.

Opinion #6: It is my opinion that Rich & Caroline’s appointment as Co-Trustees of the Allison
Family Trust violates the Restated Trust Agreement and their appointment as Co-Trustees as a
result of the MSA violated the applicable standard of care.

Opinion #7: It is my opinion that Attorneys failed to properly advise Rich & Caroline regarding
their appointment as Co-Trustees of the Allison Family Trust.

Opinion #8: It is my opinion that the MS4 is fundamentally flawed and poorly written in numerous
ways, does not accomplish the intent of the Parties, and has created ambiguity and uncertainty with
respect to many of its terms.

Opinion #9: It is my opinion that Attorneys failed to meet the standard of care with respect to the
drafting of the MSA, the memorialization of the agreements of the Parties, and consideration and
resolution of all issues or potential issues.

Opinion #10: It is my opinion that Attorneys failed to meet the standard of care by ensuring that
Robin fully disclaimed her interest and standing in the Allison Family Trust and by not terminating
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Richard Kevin Spencer
SPENCER, JOHNSON, & HARVELL, PLLC
500 N. Akard Street, Suite 2150
Dallas, Texas 75201
(214) 965-9999
(214) 965-9500 - Fax
kevin@dallasprobate.com

EDUCATION:
UNIVERSITY OF SOUTH DAKOTA — SCHOOL OF LAW, Vermillion, SD — Juris Doctorate, 1992
AUSTIN COLLEGE, Sherman, TX — Double Major: B.A. in Business and B.A. in Psychology, 1989

CISTERCIAN PREPARATORY SCHOOL, Irving, TX — High School Diploma — 1985

PROFESSIONAL BACKGROUND:

PRINCIPAL, SPENCER, JOHNSON & HARVELL, PLLC — June 1, 2021 — Present

PRINCIPAL, SPENCER & JOHNSON, PLLC — January 1, 2018 — May 31, 2021

PRINCIPAL, SPENCER LAW, P.C., Dallas, Texas — September 1, 2011 — December 31, 2017
PRINCIPAL, SPENCER & WATERBURY, L.L.P., Dallas, Texas — Sept. 1, 2007 — Aug. 31, 2011
PARTNER, THE HARTNETT LAW FIRM, Dallas, Texas — Jan. 1, 2001 — Aug. 31, 2007
ASSOCIATE, THE HARTNETT LAW FIRM, Dallas, Texas — Aug. 1, 1992 — Dec. 31, 2000

Licensed to practice law by the State Bar of Texas, May 7, 1993

CERTIFICATIONS:

Mediator — Certified — November 2012 to Present
Certified, Guardianships/Attorney Ad Litem

HONORS/RECOGNITIONS:

Martindale-Hubbell — AV Rated, September 2003 — Present

Listed in Bar Register of Preeminent Lawyers — Trusts and Estates Section — 2011 — Present
Texas Super-Lawyer — Estate and Trust Litigation — Texas Monthly Magazine — 2011 — Present
Texas Rising Star (Best Lawyers in Texas Under 40), Texas Monthly — 2004, 2005, 2007

Best Lawyers in Dallas Under 40 — D-Magazine — May 2006

PRACTICE AND BIOGRAPHICAL INFORMATION:

As the Principal and Owner of SPENCER, JOHNSON & HARVELL, PLLC, Kevin practices in litigation
and appeals in all Texas Courts with a focus on all aspects of probate, trust, fiduciary and
guardianship litigation and estate administration, including will contests, trusts contests,
guardianship contests, fiduciary liability, as well as ancillary probate jurisdiction litigation,
heirship and paternity-inheritance disputes, post-death common-law spouse disputes, civil
litigation and civil appeals, and general litigation.
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LAW REVIEW ARTICLES:

LAW REVIEW ARTICLE (PUBLISHED):
TEXAS TECH ESTATE PLANNING & COMMUNITY PROPERTY LAW JOURNAL
Topic: Good Estate Planning Process: A Panacea for Litigation
Cite: 11 TECH EST. PLAN. & CoM. ProP. L.J. 137-150 (December 1, 2018).

LAW REVIEW ARTICLE (PUBLISHED):
TEXAS TECH ESTATE PLANNING & COMMUNITY PROPERTY LAW JOURNAL
Topic: Standing and Error Correction in Probate
Cite: 10 TEX. TECH EST. PLAN. & CoM. PrOP. L. J., 299-350 (June 1, 2018).

SPEECHES & PUBLICATIONS:

AUTHOR/SPEAKER:

1. FIDUCIARY LITIGATION SEMINAR — 2022 — Tarrant County Bar Association — Fort Worth, Texas
— September 16, 2022
Topic: Privileged Communication: Protected & Confidential or Not

2. FIDUCIARY LITIGATION SEMINAR — 16th Annual — San Antonio, Texas — December 2, 2021
Topic: Exemplary Damages in Fiduciary Litigation

3. ADVANCED ESTATE PLANNING & PROBATE — 43" Annual — San Antonio, Texas — June 19,
2019
Topic: Attorney Disqualification — An Ethical Quandary

4. ADVANCED ESTATE PLANNING & PROBATE — 42™ Annual — Dallas, Texas — June 15, 2018
Topic: What Planners Need to Know About Defending the Estate Plan

5. FPA —DFW ANNUAL CONFERENCE — Irving Convention Center — May 17, 2018
Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective

6. CORPUS CHRISTI ESTATE PLANNING SEMINAR — Corpus Christi, Texas — May 11, 2018
Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective

7. BOK FINANCIAL — TRUST EDUCATION PROGRAM, Dallas, Texas — March 22, 2018
Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective

8. KEN STREET LAW SYMPOSIUM AT AUSTIN COLLEGE — Sherman, Texas — Feb. 12, 2018
Topic: Social Media, Millennials and the Vanishing Jury Trial: Issues of the 2018 Trial

Lawyer

9. ADVANCED FAMILY LAW COURSE — San Antonio, Texas — August 10, 2017
Topic: Estates Code and Estate Planning Issues Affecting Your Family Law Practice
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10. DALLAS BAR ASSOCIATION — FAMILY LAW SECTION — Dallas, Texas — March 8, 2017
Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective

11. FIDUCIARY LITIGATION SEMINAR — Houston, Texas — December 1-2, 2016
Topic: It’s Not Over Yet! Resignation, Removal & Successor Fiduciaries

12. DENTON COUNTY PROBATE BAR — Denton, Texas, November 4, 2016

Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective
13. AMARILLO AREA PROBATE BAR — Amarillo, Texas, September 23, 2016

Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective

14. CoLLIN COUNTY PROBATE BAR — McKinney, Texas, April 8, 2016
Topic: Estate (Planning) Litigation Pointers: A Litigator’s Perspective

15. ADVANCED FAMILY LAW COURSE — San Antonio, Texas, August 6-9, 2007
Topic: (Family vs.) Probate Regarding Children — August 8, 2007

16. PROBATE LITIGATION SEMINAR — Fort Worth, Texas — September 17, 2004
Topic: Bill of Review and Error Correction in Probate

17. THE TAFLS TRIAL INSTITUTE — New Orleans, Louisiana — January 15-17, 2004
(Texas Academy of Family Law Specialists)
Topic: Divorce and Trust Litigation: Can you trust the Trust?

AUTHOR:

18. “Probate Issues Affecting Divorce Attorneys and their Clients” — Family Law Forum
Newsletter, Vol. 18, Issue 1, Texas Academy of Family Law Specialists, December 2002

AUTHOR/SPEAKER:

19. ADVANCED FAMILY LAW COURSE — Dallas, August 5-8, 2002
Topic: Probate: Dead or Alive, We will be Splitting the Estate, and Other Cross-
Over Issues — August 6, 2002
SPEAKER:

20. How 1O OFFER & EXCLUDE EVIDENCE SEMINAR — Houston, Texas
Topic: Self-Proving Evidence — February 9, 2001

ASSOCIATIONS/ACTIVITIES:

Texas State Bar — 1993 to present

Dallas Bar Association — 1993 to present

State Bar — Pattern Jury Charge Committee — Probate/Family Law PJC — 2019 to Present

State Bar CLE Planning Committee Member — Advanced Estate Planning Seminar — 2017-2018
State Bar — Pattern Jury Charge Committee — Probate Section — 2020
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Committee Member — Dallas Bar Association — Trusts & Estates Section —2016,2017,2018, 2019
- Program Chair — 2018

Texas Trial Lawyers Association — 2013, 2015 & 2016

Dallas Trial Lawyers Association, 2016

Mentor, UNT College of Law — L.A. Bedford Mentor Program— Dallas — 2016, 2017

Member, College of the State Bar of Texas — 2007, 2008

Sustaining Life Fellow, Dallas Association of Young Lawyers (“DAYL”) Foundation

DAYL — Leadership Class — Class of 2002

President, Cistercian Preparatory School Alumni Association, 1998-2002
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The Honorable Anne Ashby
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Page 55 of 62
Exhibit B
Master List of Documents Received
Spiral No 1.
1. Agreements
la Mediated Settlement Agreement 04-13-2021
1b Richard Allison Trust — 2013 04-11-2013
lc Last Will & Testament of Richard Allison 04-11-2013
1d Marital Agreement 03-17-1994
le Pre-Marital Agreement 04-27-1992
2. Expert Designation
2a The Lawyers’ 2" Designation of Expert Witnesses 06-12-2023
2b The Lawyers’ Designation of Expert Witnesses 05-12-2023
2¢ Richard Allison & Caroline Allison’s Joint Designation of Experts 05-12-2023
2d Lawyer’s Consolidated & Amended Answering Statement 05-01-2023
2e Richard Allison’s Answering Statement & Statement of Claims 12-02-2022
Spiral No. 2
Asset Descriptions
la Excel of Assets in Play
1b Chart of Accounts, PROG #5 [RAA 007348]
1c Allison Family Trust Accounting — January 2021[RAA 007737-007757] 01-14-2021
1d Allison Marital Trust Accounting — January 2021[RAA 007758-007776] 01-14-2021
le Whitley Penn Trust Accounting & B. Englehart CV [RAA 007193-007261] 06-01-2020
Factual Descriptions
2a Mediation Memorandum 04-12-2021
2b Email Re: Allison Mediation Memo & Exhibits 04-12-2021
2¢ MSJ Declarations 07-17-2020

Fee Contracts

3a Exhibit A — Contingency Contracts [CA 000904-000908] 10-16-2020
3b Allison Retainer — Employment Agreement & POA 06-13-2019
3¢ Email Re: Case — Caroline Allsion to Nick Abaza 03-28-2019
Underlying Pleadings
4a Plaintiff’s Original Petition 12-09-2021
4b Notice of Appearance — Michael Trevino 10-19-2020
4c Caroline Allison’s Objection & Will Contest 08-09-2019
Post Settlement Documents
5a Agreement of Limited Partnership of The Lagarto Creek Limited Partnership,

as Amended and Restated
5b Petition for Modification of Trust Instrument 08-05-2023
5¢ Letter from Joseph R. Little to Richard Allison, Jr. 02-02-2022
5d Email from Rich (rallson@hotmail.com) to Jorge (jorge@borundapc.com) | 01-02-2022

Re: Letter to Fidelity
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Se Modification & Amendment to the Richard Allison Trust — Article V 12-08-2021

5f Modification & Amendment to the Richard Allison Trust — Article IV 12-08-2021

5¢g Order Granting Motion to Substitute Counsel 12-07-2021

5h Motion to Substitute Counsel 12-07-2021

5i Order on Applicant’s Motion for Enforcement and for Sanctions 12-07-2021

5j Applicant’s Motion for Enforcement and for Sanctions 11-29-2021

5k Resignation of Trustee of the Allison Family Trust and Appointment of | 06-30-2021
Successor Co-Trustees

51 Partnership Interest Transfer Agreement 06-30-2021

5m Emails between Rich (rallson@hotmail.com), Michael Trevino, Caroline | 06-16-2021
Allison, Nick Abaza, & Jorge Borunda; Re: Scott Robertson’s Zoom Meeting

5n Robin Allison’s Motion to Approve Mediated Settlement Agreement 06-03-2021

Allison v. Borunda Pleadings

6a The Lawyers’ Consolidated & Amended Answering Statement to the Clients” | 05-01-2023
Statements of Claims

6b The Lawyers” Amended Statement of Claims 04-03-2023

6¢c Caroline Allison’s 2" Amended Complaint & First Amended Answering | 12-07-2022
Statement to Counter-Claim

6d Respondent/Counter-Claimant Richard Allison’s Answering Statement & | 12-02-2022
Statement of Claims

be Order — Granting Def’s Motion to Compel Arbitration & Stay All Proceedings | 05-03-2022

6f Original Answer of Defendants Michael Trevino & Law Office of Michael A. | 01-10-2022
Trevino. P.L.L.C.

6g Original Answer of Defendants Nicholas Abaza & Law Offices of Nicholas | 01-10-2022
Abaza, P.C.

6h Original Answer of Defendants Borunda, P.C. & Jorge Borunda 01-03-2022

6i Plaintiff’s Original Petition 12-09-2021

Fidelity Statement at Settlement

7a Fidelity Statement — March 2021 03-31-2021

Monetary Demand

8a Email from Joe Little to Mr. Allison (rallson@hotmail.com) — Demand for | 02-02-2022
Payment of Attorneys’ Fees re: In Re Estate of Richard Gerard Allison,
Deceased — Exhibits attached

8b Exhibit 1 — Letter from Jorge Borunda to Fidelity Investments 12-28-2021

Request for Accounting

9a Letter from Michael J. Collins to Caroline Allsion and Richard Allison, Jr. | 04-14-2023
regarding client Hunter (“Allie”) Allison request for accounting

Various Communications

10a Email from Caroline Allison to Jorge Borunda; Re: Allison Apartment Offers, | 10-30-2020
Selling is big bargaining chip

10b Email from Caroline Allison to Michael Trevino, Nick Abaza, & Jorge | 10-30-2020
Borunda; Re: Allison Apartment Offers, Selling is big bargaining chip

10¢ Email from Rich (rallson@hotmail.com) to Caroline Allison and Michael | 10-30-2020
Trevino; Re: Allison Apartment Offers, Selling is big bargaining chip

10d Email from Caroline Allsion to Michael Trevino; Re: FW: Cause No. PB1- | 10-28-2020
1332-2019: Estate of Richard Gerard Allison — Possible Mediation Dates

10e Email from Caroline Allison to Nick Abaza; Fwd: Send Data from | 10-16-2020

MFP11953655
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10f Attachment (DOC101620) from Email from Caroline Allsion to Nick Abaza; | 10-16-2020
FWD: Send data from MFP11953655

10g Email from Caroline Allison to Jorge Borunda, Nicka Abaza, and Rich; Re: | 10-09-2020
RGACO, LC Written Consent Form

10h Email from Caroline Allison to Nick Abaza; Re: Allsion Matter — like kind | 08-26-2020
exchange

10i Email from Caroline Allsion to mpaisley@ampalaw.com, Nick Abaza, Jorge | 08-05-2020
Borunda, Rich Allison; Subject: Richard G Allison file — under Mr Larry
Warburton

10j Email from Caroline Allsion to Jorge Borunda; Re: Allison: Robin | 06-26-2020
Threatening Witnesses on List

10k Email from Caroline Allison to Jorge Borunda; Re: Allison: Mediation and | 06-23-2020
discovery matters

101 Email from Caroline Allison to Jorge Borunda; Re: ALLR.001 — Request for | 06-04-2020
Dates

10m Email from Caroline Allison to Jorge Borunda; Re: ALLR.001 — Request for | 06-04-2020
Dates

10n Email from Caroline Allison to Jorge Borunda; Re: ALLR.001 01-24-2020

100 Email from Caroline Allison to Rich; Re: Allison Trust Non-compliance from | 01-21-2020
Trustee Robin

10p Email from Rich to Nick Abaza, Jorge Borunda, and Caroline Allison; | 01-20-2020
Subject: Allison Trust Non-compliance from Trustee Robin

10q Email from Caroline Allison to Jorge Borunda; Re: ALLR.001 01-07-2020

10r Email from Caroline Allison to Jorge Borunda; Re: Supplemental production | 11-19-2019

10s Email from Caroline Allison to Jorge Borunda; Re: Can you please send the | 10-21-2019
2011 trust

10t Email from Caroline Allison to Jorge Borunda, Rich Allison, and Nick Abaza; | 10-20-2019
Subject: Can you please send the 2011 trust

10u Email from Caroline Allison to Jorge Borunda; Re: ALLR.001 — Allison v. | 08-08-2019
Allison

Spiral No. 3

DEPOSITION TRANSCRIPTS

A Nicholas Abaza 10-26-2023

B Michael Trevino 10-25-2023

C Jorge Borunda Zaragoza 10-24-2023

D Richard Gerard Allison 10-12-2023

E Caroline Allison 11-21-2019

Spiral No. 4

Exhibit No. | Exhibit Description | Date

01 The Trust Agreement

32 Richard Allison Trust 03-27-2019

33 Borunda Notes on Trust Doc 04-11-2013

02 CPA Damages Expert

68 Email — J. Borunda to C. Allison & R. Allison — re Allison Matter: 4/15/2020 | 04-15-2020
update
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100 Plaintiff’s Motion to Compel, for Removal, and for Sanctions 07-25-2020

108 Plaintiff’s 3" Combined, Amended, and Supplemented Disclosures 09-15-2020

116 Email — N. Abaza to J. Borunda — Requesting Audit of Assets - Abaza to | 10-16-2020
Borunda

123 Email — C. Allison to M. Trevino — Want to Know More About Estate 10-28-2020

128 Email — M. Trevino to J. Borunda — re Mediation and Assets 10-30-2020

129 Plaintiff’s 3" Petition & 3" Amended Will Contest 11-01-2020

126 Email — R. Allison to C. Allison, M. Trevino — re Full Audit 10-30-2020

137 Email — M. Trevino to Terry Ann Gomez — Collin’s Response to Borunda | 11-12-2020
Email re Mediation

157 Trevino Mediation Memorandum 04-12-2021

04 Conversion

37 C. Allsion Hourly Fee Engagement Agreement 05-29-2019

40 Richard Allison Contingency Agreement 06-13-2019

59 Email — R. Allison to N. Abaza — Re Restatement of Fee Agreement in Allison | 02-25-2020
Matter

60 Rich Allison Restated Fee Agreement

114.A Email — N. Abaza to C. Allison — Updated Fee Agreement 10-14-2020

114.B Caroline Contingency Agreement 10-16-2020

121 Email — M. Trevino to Terry Ann Gomez — to Potential Mediators 10-28-2020

122 Email — M. Trevino to N. Abaza, J. Borunda — Mediation 10-28-2020

240 Email — D. Kassab to N. Abaza — Requesting File and Accounting 12-28-2021

Clients’ Exhibits

48 Email — J. Borunda to C. Allison — Re Allison Update 10-11-2019

76 RAA Answer and Counterclaim 06-15-2020

112 Email — J. Borunda to R. Allison — Robin’s Effort to Disinherit you, Caroline, | 10-13-2020
and your Respective Children

Attorneys’ Exhibits

158 Signed Allison Mediated Settlement Agreement 04-13-2021

07 Approval of the Fee via Order

191 Internal Email — M. Trevino to J. Borunda — Adding Language to MSA about | 06-02-2021
Fee Necessary and Reasonable

192 A. Motion to Approve with Trevino Changes Redline 06-02-2021

193 B. Order Approving MSA with Trevino Changes 06-02-2021

194 C. Email — M. Trevino to M. Collins — Changes to Motion to Enforce and | 06-02-2021
Order

195 Email — M. Collins + M. Trevino — Rejecting Trevino Changes to Motion to | 06-03-2021
Approve MSA

08 Capital Gain Issue

159 Email — M. Collins to J. Borunda, M. Trevino — re Fidelity Statement 04-14-2021

199 Email — M. Trevino to R. Allison — Re Scott Robertson’s Zoom Meeting 06-16-2021

202 Email — M. Trevino to R. Allison, C. Allison — re Taxes 07-30-2021

206 Email — M. Trevino to R. Allison , C. Allison 08-30-2021

208 Email — J. Borunda to C. Allison — September 2021 re Status and Settlement | 09-04-2021

09 Grandchildren Consent

182 Letter from Ella re MSA 05-05-2021

10 Job as Trustee
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243 Letter from M. Collins to C. Allison and R. Allison Jr. — Re Delinquent | 07-21-2023
Accounting

11 Representation was Concluded

223 Email — J. Crouch to M. Trevino — re Request to Withdraw 11-30-2021

12 Fee Demand

237 Letter from D. Kassab to J. Borunda, N. Abaza, M. Trevino — Request for | 12-09-2021
Client File

240 Email — D. Kassab to N. Abaza — Requesting File and Accounting 12-28-2021

242 J. Little to R. Allison, Jr. — Demand to Richard Allison, Jr. 02-02-2022

244 J. Borunda to R. Allison, Jr, C. Allison — Settlement Statement 08-17-2023

245 J. Little to Respondents’ Counsel — re Settlement Statement 08-17-2023

13 Prejudgment Interest

18 Lawyers Amended Statement of Claims 04-03-2023

14 Recent ROG Answers

21 Borunda — Answers to Rich Discovery Requests 09-20-2023

22 Trevino — Answers to Rich Discovery Requests 09-20-2023

23 Abaza — Answers to Rich Discovery Requests 09-20-2023

SUPPLEMENTAL

5 Borunda LinkedIn Profile

10 Trevino LinkedIn Profile

14 Abaza LinkedIn Profile

17 Nicholas Abaza Yelp

20 Answers to Caroline Interrogatories 07-14-2023

24 D’s Reply to M Compel Arbitration — Ex. A — Affidavit of Jorge Borunda 05-12-2022

27 Gail Echols Letter — Joe House to Abaza & Borunda 12-04-2015

29 Gail Echols Lawsuit — Plaintiff’s 2" Amended Original Petition 02-22-2017

35 Email — J. Borunda to C. Allison — re Case 1761 03-29-2019

42 Email — Abaza to R. Allison — re Challenging Will 07-30-2019

46 Email — C. Allison to Borunda — re Discovery 08-08-2019

49 Email — Abaza to Borunda — Re Allison Subpoena to CPA 10-28-2019

51 Email — Borunda to Collins — re Allison Matter — Moving Forward 12-09-2019

54 Email — C. Allison to Abaza — Abaza Invoice Email 12-16-2019

56 Email — R. Allison to Abaza, Borunda, C. Allison — re Pressure on Discovery | 01-21-2020

57 Email — Borunda to R. Allison — Complete Accounting of Trust 01-24-2020

61 Email — Borunda to C. Allison, R. Allison — No Accounting 03-12-2020

62 Verified Application for Temporary Injunction 03-17-2020

69 Email — Borunda to C. Allison — re 2" Round of Disc Requests to Caroline 04-28-2020

70 Email — Borunda to Deborah Jordan — Miscalendar 06-18-2020

71 Letter of Engagement — Clayton to Borunda 06-18-2020

73 Email — C. Allison to Borunda — Need Full Set of Financials 06-04-2020

74 Email — Borunda to C. Allison — Mediation 06-05-2020

75 Email — Kathy Bridges to Borunda 00 Worldwide Court Reporters Statement | 06-08-2020
— Past Due Invoices

77 Email — Borunda to Collins — Allison — Mediation & Discovery Matters 06-17-2020

78 Email — Borunda to C. Allison — Allison — Mediation & Discovery Matters 06-22-2020

79 Email — Borunda to R. Allison — Re ALLR.001 — Request for Dates June 23" | 06-23-2020
for Depo

81 Email — C. Allison to Abaza — June 2020 Billing 06-25-2020
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82 Email — R. Allison to Borunda, C. Allison — Re Allison — Robin Threatening | 06-26-2020
Witnesses on List
83 Email — Borunda to C. Allison — Re My Dad and Belated Mother’s Day 06-28-2020
84 Email — C. Allison to Robin Allison — re My Dad and Belated Mother’s Day | 06-28-2020
86 Email — C. Allison to Abaza — Abaza second Hune 2020 Billing email 06-29-2020
89 Email — Declaration of Caroline Allison — Executed 07-17-2020
90 Email — Borunda to Paul Strug — Borunda Engagement 07-06-2020
91 Email — Borunda to C. Allison — re Engagement Letter — Allison Trust 07-06-2020
92 Email — C. Allison to Borunda — re Engagement Letter — Allison Trust 07-06-2020
93 Email — Strug to Borunda — Initial Observations on Review 07-09-2020
94 Email — Strug to Borunda —Re Allison Matter 07-13-2020
95 Email — Kathy Bridges to Borunda — Worldwide Court Reporters Statement — | 07-21-2020
Past Due Invoices
96 Borunda to Will Pryor — Confidential Mediation Memorandum with Exhibits | 07-22-2020
97 Motion to Strike Expert and to Strike Expert Report — Robert Allison 07-22-2020
98 Plaintiff’s 2" Combined, Amended, & Supplemental Disclosure & Expert | 07-23-2020
Designation
929 Plaintiffs’ Response to Motion to Strike Expert & Motion for Continuance 07-23-2020
101 2™ Expert Report of Georgia K. Akers 07-26-2020
102 Expert Report of Dr. Lisa Clayton 07-27-2020
104 Email — C. Allison to Borunda — Re Additional Discovery Requests, Depo | 08-25-2020
scheduling
107 Email — R. Allison to Borunda — Erik Allison Phone Call 09-13-2020 09-14-2020
111 Email — R. Allison to C. Allison — re Kim Allison Questions Depo 10-07-2020
114.C Account Statements — 2100 12-23-2020
117 Email — Trevino Joins Party 10-16-2020
119 Letter — Collins to Trevino re Depo Dates 10-19-2020
120 Email — Trevino to Collins, Deborah Jordan, Borunda, Abaza, Terry Gomez — | 10-28-2020
re Mediation and Depositions
124 Email — C. Allison to Trevino — Allison — Apartment Offers 10-29-2020
125 Email — Trevino to Collins — Mediation 10-30-2020
130 Email — Lexitas to Borunda — re Quote — ITMO Richard Gerard Allison | 11-04-2020
Transcript
132 Email — Borunda to Lindamood — re Question re Prenup Agreement | 11-10-2020
Revocation
133 Email — Borunda to Collins — Time Sensitive email 11-10-2020
134 Email — Trevino to Borunda, Collins — Time Sensitive email 11-10-2020
135 Email — Borunda Not Paying Invoices to Experts 11-11-2020
138 Email — Borunda to C. Allison, R. Allison 11-12-2020
139 Email — Trevino to Borunda — re Quote ITMO Richard Gerard Allison | 11-18-2020
Transcripts
140 Email — Abaza to Borunda — re Questions for Robin 11-30-2020
141 Email — Terry Gomez to Trevino — FW Alice Bump Estate 12-02-2020
142 G Allison Bump Estate Inventory 12-02-2020
143 Email — Re R. Allison to Trevino, C. Allison — re Robin Mother Estate 12-03-2020
144 Email — FW Invoice 33505 from Victory Document Services, Inc. 12-11-2020
145 Email — Terry Gomez to Trevino — FW In the Matter of Estate of Richard | 12-18-2020
Gerard Allison
Spiral No. §
Exhibit No. | Exhibit Description Date
146 Family Trust Accounting January 2021 01-14-2021
147 Marital Trust Accounting January 2021 01-14-2021
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149 Email — Erik Allison to Robin Allison — Fwd December 4, 2020 01-20-2021
150 Email — Trevino to R Allison — re Paisley Records & MSJ on Community | 03-03-2021
Property
151 Email — Abaza to Borunda — Allison re In re Holcomb Fraud in Inducement 03-08-2021
152 Email — Trevino to Yates — Mediator re Mediation 03-24-2021
154 Letter — Collins to Trevino, Abaza, Borunda — Depo Scheduling — Mediation | 03-25-2021
& Current SO
155 Email — Bridges to Borunda — Worldwide Court Reporters Statement & Open | 04-01-2021
Invoices
156 Email — Re Worldwide Court Reporters Statement & Open Invoices 04-07-2021
163 Email — Trevino to Collins — Glad to Get this One Done 04-15-2021
165 Email — Abaza to Borunda, Trevino — Internal Email re Division 04-16-2021
166 Email — Bridges to Borunda — Payment Receipt 04-20-2021
167 Email — Abaza & Borunda — re Consent Agreement Draft 04-20-2021
168 Email — Trevino to Allisons — re Consent Agreement 04-22-2021
173 Letter — Collins to Trevino, Abaza, Borunda — re Cease and Desist 04-26-2021
174 Letter — Collins to Trevino, Abaza, Borunda — re Follow-up to Cease and | 04-28-2021
Desist
175 Email — Champions Records Status Update in Matter of Richard Gerard | 04-29-2021
Allison
176 Email — Trevino to Collins — re Status 04-30-2021
177 Letter — Collins to Trevino, Abaza, Borunda — re Communications with | 04-30-2021
Enclosures
178 Email — re Champion Records — Status Update 05-03-2021
179 Email — Trevino to Collins — re Settlement 05-05-2021
181 Email — Ella Allison to Borunda — Letter from Ella Allison 05-05-2021
183 Email — Borunda to Ella — re Information re Allison Family MSA 05-06-2021
184 Email re Ad Litem 05-07-2021
186 Email — Trevino to Collins — RE ALLR.001 — Guardian Ad Litem 05-10-2021
187 Motion to Appoint Guardian Ad Litem 05-11-2021
188 Email — Fwd — R. Scott Robertson — Briggs & Veselka — CPA 05-18-2021
189 Email — re Motion to Approve Settlement 05-28-2021
190 Email — Willburn to Jordan - Trevino Sign with my Permission Motion to | 05-28-2021
Enter MSA
205 Text Messages from C. Allison 08-28-2021
210 Email — Trevino to Allisons — re Trust Documents 09-14-2021
215 Email — Borunda to Collins — about New Lawyers 11-03-2021
216 Email — Caroline to Trevino — Request for Client File 11-12-2021
217 Email — Trevino to C. Allison — Allison File 11-13-2021
218 Borunda File Screenshot — Post-mediation Settlement Approval Dropbox
219 Screenshot of Trevino — After Settlement Doc — Dropbox
220 Allison Division of Trust Assets 11-24-2021
221 Email — Crouch to Trevino — Estate of Richard Allison 11-29-2021
222 Email — C. Allison to Borunda, Abaza, Trevino, R. Allison — Request to | 11-29-2021
Withdraw as Counsel
224 Email — R. Allison & Trevino — re New Counsel 11-30-2021
225 Email — Trevino to Crouch — re New Counsel 11-30-2021
226 Email — Collins to Trevino, Crouch — re Trevino Involvement 12-03-2021
227 Email — C. Allison to Trevino — Request to Withdraw as Counsel 12-04-2021
228 Email — Borunda to C. Allison — Request to Withdraw 12-04-2021
229 Email — C. Allison to Borunda — Request to Withdraw 12-06-2021
232 Email — C. Allison to Ken — re Left Strata 12-07-2021
233 Email — Trevino to Crouch, Borunda — re Termination 12-07-2021
234 Email — Email to Clerk — Petition in Intervention 12-07-2021




The Honorable Anne Ashby
December 20, 2023

Page 62 of 62
235 Original Petition in Intervention & application for Temporary Injunction | 12-07-2021
Pending Arbitration
236 Email — Crouch to Collins — Problems with MSA 12-07-2021
238 Email — Abaza to R. Allison — re Checking in — 2 12-23-2021
239 Email — Kassab to Fidelity 12-28-2021
246 Excel Sheet — Assets in Play
247 Assets of the Estate of Richard G. Allison
248 Chart of Accounts
249 Entity Ownership Chart — updated 04-04-2018
250 Release & Non-Disparagement Agreement
251 Richard Allison & Caroline Allison’s Joint Designation of Experts 05-12-2023
252 Abaza Notes — Pacheco 208 TBA Fiduciary Litigation
253 Tex. Penal Code 36.05 Witness Tampering
254 Tex. Government Code 82.065
255 Tex. R. Prof Conduct 1.02
256 Tex. R. Prof Conduct 1.04
257 Tex. R. Prof Conduct 1.08
259 Keck v. National Union Fire Ins. Co.
260 Davis Law Fimr v. Bates — 2014 Tex. App. LEXIS 1582
261 Letter — Collins to Borunda & Abaza — re Representation 07-22-2019
262 Letter — Collins to Borunda & Abaza — fwd RFD and 1* RFPs 08-13-2019
263 Email — Yates 04-13-2021
264 Excel Sheet — Attorney Fees Paid to Borunda and Abaza May 2019 —
September 2020
265 Mediation Board Photo
266 Hood of Car Photo — RICH 000231
267 Messages — Caroline Allsion 03-29-2019
08-16-2019
268 Messages — Abaza & C. Allison April 2019
July 2019
269 Borunda OA Statements 1 — JPMorgan Chase Bank Oct — Dec
2020
270 Tax Return — Allison Family Trust 2017
271 Redacted — Emails — Elly Hutchings & C. Allison 04-06-2022
272 Letter from Collins to C. Allison 09-13-2022
273 Gmail — A bill from Pyke & Associates, P.C. 03-01-2022
274 Gmail — Payment submitted for bills 03-07-2022
275 Gmail — Payment submitted for bills 10802 and 10863 05-03-2022
276 Gmail — Payment submitted for bills 11002, 11388, 11510 10-10-2022
277 Gmail — Payment submitted for bill 10298 — Pyke & Associates 12-13-2021
278 Gmail — Payment submitted to Pyke & Associates, P.C. 11-10-2021
279 Email — Jackson Square Communication 10-27-2022
280 Screenshot — Phone numbers 11-08-2023
281 Screenshot — Phone numbers 11-08-2023
282 Screenshot — Phone 11-08-2023
283 September 2022 Communication 09-26-2022
284 Borunda OA Statements 2 — JPMorgan Chase Jan — July
2021
286 RAA Additional Tax Returns — Forms — 2010, 2017, 2018, 2019
287 Email — Joe Little to K. Cantrell, D. Kassab, A. Ashby, T. Patten — Request | 07-24-2023
for Emergency Hearing or Status Conference
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AFFIDAVIT OF R. KEVIN SPENCER
IN SUPPORT OF EXPERT REPORT

STATE OF TEXAS §
COUNTY OF DALLAS g

On this day (as stated below and in the jurat), R. KEVIN SPENCER, personally appeared
before me, the undersigned Notary Public, and after being duly sworn declared as follows:

1. “My name is R. KEVIN SPENCER and I am over the age of 18, I have never been
convicted of a felony and I am fully competent to make this affidavit. I am a licensed attorney in
the State of Texas and have been so licensed since May 7, 1993, over 30 years and have been in
good-standing from the outset. I obtained my law degree on May 25, 1992 from the University of
South Dakota School of Law and began my practice after my admission to the Texas Bar. I am
AV rated by Martindale-Hubbell. A more complete description of my background, experience,
and professional qualifications are outlined in my Curriculum Vitae (“CV”) attached to my Expert
Report as Exhibit A. I have spoken on numerous topics relating to litigation as stated in my CV. [
have been published in the Continuing Legal Education materials accompanying each speech that
are sponsored by the Texas State Bar. [ have also been published in the Texas Tech Estate Planning
& Community Property Law Journal as follows: (i) Topic: Good Estate Planning Process: A
Panacea for Litigation, 11 TEX. TECH EST. PLAN. & CoM. Prop. L.J. 137-150 (February 2019) and
(ii) Topic: Standing and Error Correction in Probate, TEX. TECH EST. PLAN. & CoM. PrRoOP. L. J.,
VoL. 10, No. 1 (Summer 2018).

AFFIDAVIT — R. KEVIN SPENCER IN SUPPORT OF EXPERT REPORT — Page 1 of 2
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Jorge Borunda
10/24/2023

AMVERI CAN ARBI TRATI ON ASSOCI ATI ON

NI CHOLAS ABAZA AND
JORGE BORUNDA

Cl ai mant / Count er - Respondent

)
)
)
)
Vs. ) CASE NO. 01-22- 0000- 9524
RI CHARD ALLI SON 3

)

)

Respondent / Count er - C ai nant

CAROLI NE ALLI SON

Cl ai mant / Respondent

VS. CASE NO 02-22-0002-4507

)
)
)
)
)
)
BORUNDA, P.C., JORGE )
BORUNDA, NI CHOLAS ABAZA, )
LAW OFFI CES OF NI CHOLAS )
ABAZA, PC, M CHAEL TREVI NO )
AND LAW OFFI CE OF )
M CHAEL A. TREVI NO, PLLC )

)

)

Respondent / Count er - C ai nant
ORAL VI DEOTAPED DEPOSI T1 ON
JORGE BORUNDA ZARAGOZA

Cct ober 24, 2023

ORAL VI DEOTAPED DEPCSI TI ON OF JORGE BORUNDA
ZARAGOZA, produced as a witness at the instance of
t he d ai nant/ Respondent and duly sworn, was taken in
t he above-styl ed and nunbered cause on the 24th day
of Cctober, 2023, from10:04 a.m to 6:01 p. m,
before Terrilyn Paul Crowl ey, certified shorthand
reporter in and for the State of Texas, reported by
conput eri zed nachi ne shorthand, at the offices of The
Little Law Firm P.C., 440 Louisiana Street, Suite
900, Houston, Texas, pursuant to the Federal Rul es of
Cvil Procedure and the provisions stated on the
record or attached hereto.
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Jorge Borunda

10/24/2023
Page 2 Page 4
1 APPEARANCES 1
2 2 EXHBI TS (cont.)
3 FCR LAl MaNT/ GOUNTER- RESPONDENT N CHOLAS ABAZA AND 3 BHBT CES(R PTI ON PAGE
JORCE BORUNDA 4 Exhibit 13 6/ 13/ 2019 Enpl oynent Agr eenent 143
4 and Power of Attorney
; 5
M. Joseph R Little o ) )
5 THE LI TTLE LAWEIRM PC 6 Exhi bit 14 Davis Law Firmv. Bates case 146
440 Loui siana Street, Suite 900 i .
6 Fouston, Texas 77002 . Bxhi bit 15 Tex. Gov't Code 82.065 154
Tel ephone:  713. 222. 1368 Exhibit 16 6/ 17/ 2020 emai |l string Re: 179
7 e-mail: jrl@ittlel ant exas. com 8 Medi ation and di scovery matters
8 9 Exhibit 17 7/ 22/ 2020 Medi ati on Menor andum 183
9 FCR R CHARD ALLI SON 10 Exhibit 18 10/ 14/ 2020 ermai | Re: updat ed 199
10 M. David Eic Kassab agr eenent
M. Lance Christopher Kassab (when not ed) 11 o
11 THE KASSAB LAW FI RM Bxhi bit 19 10/ 16/ 2020 Enpl oynent Agr eenent 200
1214 Hgin Sreet 12 and Pover of Attorney (Change
12 Houston, Texas 77004 13 to Gontingency fee agreenent)
Tel ephone: 713. 522. 7400 Exhibit 20 4/ 12/ 2021 Medi ation Memorandunh 217
13 e-nmai | : davi d@assab. | aw 14
14 Exhi bit 21 In the Estate of Rchard Gerard 223
15 FOR CARCLINE ALLI SCN 15 A lison, Deceased, Medi ated
16 M. Raul H Suazo Settl enent Agreenent
MARTI N D S| ERE JEFFERSON & WSDQM LLP 16
17 808 Travis, Suite 1100 Exhi bit 22 11/ 12/ 2021 enail string Re: 229
Houst on, Texas 77002 17 A'lison Settlenent
18 Tel ephone: 713. 632. 1700 18 Exhibit 23 11/12/2021 enai | string Re: 230
E-nail: suazo@uj w aw com 1 Alison Settlenent
21 M. Gar d ine Allison 20 Gonsent_aar eenment _dr af t
M. N chol 2 21 Exhi bit 25 5/3/2021 emai|l string Re: 237
: chol as aza Chanpi on Recor ds
22 M. Mchael Trevino 22
M. Rchard Allison (via Zoon) Exhibit 26 11/12/ 2021 enai| string Re: 243
23 M. John Fl ores (Vi deographer) 23 S at us updat e
24 24 | Exhibit 27 8/ 17/ 2023 settl enent st at enent 253
25 25
Page 3 Page 5
; I NDEX 1 THE VI DEORAPHER  Today' s date is
3 JORGE BORUNDA ZARAGLYA 2 @Fober 24th, 2023. Thg t!ma is 10:04 am V¢ are
4 Exanination by M. David Kassab ................... 5 3 going on the record beginning the deposition of
5 Exanination by M. Suazo ........................ 253 4 M. Jorge Borunda. Can | have counsel identify
6 EXHB TS 5 thenselves for the record.
7 BHBT DESR PTICN . PACE | 6 MR DAVID KASSAB:  Davi d Kassab, and
8 Exhibit 1 Gound Rules for a Deposition 8 . . .
9 Exhibit 2 Arbitration der No. 7: 15 7 with me is Lance Kassab on behal f of Caroline
QOmi bus Oder No. 3 8 Alison.
10
Exhibit 3 Jorge Borunda Linkedin profile 30 | 9 - M SAZQ Raul Suazo on behal f of
11 10 Rchard Alison.
Exhibit 4 Bor undaPC. com websi t e excer pt 60 1 MR LITILE Joe Little on behal f of
12
Exhibit 5 12/4/15 letter to Abaza and 61 12 the witness M. Borunda, also M. Abaza, M. Trevino
13 Bor unda_from House 13 and their respective | aw firns
14 |Exhibit 6 Mappi no_out _t r ust 81 P : .
15 Exhibit 7 3/29/2019 emai | string, Re: g1 |14 THE VIDEORAPHER W I the court
" Case 15 reporter please swear in the witness.
Exhibit 8  5/10/2019 enail, Re: hourly Fee 88 |10 . ~ JORCE BORUNDA ZARAQZA
17 Agr eenent 17  having been first duly sworn, testified as follows:
18 Exhibit 9 5/ 29/ 2019 Engagenent Agreenent 88
for Legal Services 18 EXAM NATI ON
19 19 BY MR DAV D KASSAB:
Bxhibit 10  5/12/2022 Aifidavit of Jorge 119 |9 Q  God morning, sir. Please state your name
20 Bor unda ' '
21 Exhibit 11 Echols v. Abaza et al 116 |21 for the record.
” (P)'?“ Utllff'P:t Sf,cond Anended 22 A M full name is Jorge Borunda Zaragoza.
i gi na ition . e
23 Exhibit 12 6/14/2019 email string Re: 140 |23 Q M. Borunda -- and I"mpronouncing it
Trust Retainer Agreenent, 24 correct, right?
24 Alison
25 25 A Yes.
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Jorge Borunda

10/24/2023

Page 6 Page 8
1 Q You understand we're here today for your 1 likely do the exhibits consecutively because there's
2 deposition? 2 alot of emils that 1'mgoing to be going over with
3 A | do. 3 all the lawers and docurments, things |ike that. So
4 Q You're famliar with the deposition 4 I'mjust going to mark as Exhibit 1 without a nane to
5 process, are you not? 5 it. Sothisis Exhibit No. 1 to the depositions.
6 A | am 6 (Exhibit 1 marked)
7 Q You're here to tell the truth, right? 7 Q Have you seen a copy of that document
8 A Yes. 8 before?
9 Q Do you know what perjury is? 9 A |'ve drafted the docurment, so yes.
10 A | do. 10 Q Rght. Infact, it's ground rules for a
11 Q What is perjury? 11  deposition. It's an email entitled "Gound rules for
12 A Perjury is giving fal se testinony under 12 deposition," right?
13 oath. 13 A Yes.
14 Q Are you famliar with aggravated perjury? 14 Q Drafted by Jorge Borunda?
15 A | amnot famliar with aggravated perjury. 15 A Correct.
16 Q "Il represent to you that aggravated 16 Q This was going to Rch Allison, correct?
17 perjury is lying under oath in an official 17 A It was going -- it was addressed to R ch
18 proceeding. Do you know what an official proceeding |18 Alison. It was copied to Nck Abaza.
19 is? 19 Q Can you explain to me what this email is?
20 A | do. 20 A This is an email that | sent to Rch to
21 Q You woul d agree that although we're here 21 help himprepare for his deposition in the lawsuit in
22 informally in a conference room it's related to an 22 which we represented him
23 arbitration proceeding that's pending before the 23 Q Isit fair to categorize this as
24 Amwerican Arbitration Association. Do you agree with |24 Jorge Borunda's rules for a deposition?
25 that? 25 A It's fair to say that these are some

Page 7 Page 9
1 A | do. 1 pointers | had for Rchin preparation for his
2 Q Vul d you classify that as an official 2 deposition.
3 proceedi ng? 3 Q And the first bullet point is "It's not a
4 A [ woul d. 4 conversation. It's the sane as testifying in court,
5 Q Are you taking any medications today that 5 and don't get confortable, " right?
6 you know of that will inpact your nemory? 6 A Yes.
7 A No. 7 Q | take it you're going to enploy that rule
8 Q Q inpact your ability to answer ny 8 today, correct?
9 questions today? 9 A I'mgoing to answer your questions
10 A No. 10  honestly.
11 Q And you're famliar with the rules or 11 MR DAV D KASSAB:  (hj ecti on,
12 procedures, so to speak, with regard to a deposition, |12 nonresponsive.
13 are you not? 13 Q | take it you're going to enploy that rule
14 A | am 14 today. Yes?
15 Q In fact, let me show you what |'ve marked 15 A | -- I"mhere to answer your questions, and
16 as Exhibit No. 1. 16 1'll do so.
17 MR DAVID KASSAB: And, Joe, just as a |17 Q Are you going to get confortable during the
18 prelininary point, we're going to be doing this 18  deposition?
19 pursuant to the Texas Rules of Cvil Procedure and 19 A ["'mgoing to try.
20 any applicable Triple A conmercial rules, right? 20 Q Ckay. So you're going to violate rule
21 M LITTLE | think it's the rules 21 MNo. 1 of Jorge Borunda's ground rules for a
22 for the Triple A and any applicabl e Texas Rules of 22 deposition, correct?
23 Qvil Procedure that have to be folded into the 23 A If that's the way you want to characterize
24 Triple Arules, but, yes. 24 it, sure.
25 MR DAVID KASSAB.  And |'mgoing to 25 Q Wth regard to -- let's see, it's one, two,
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Jorge Borunda

10/24/2023
Page 10 Page 12

1 three, four, five, the fifth bullet point down, you 1 at this noment.

2 seethat? It says "answer"? 2 Q Fair enough. And why is that an

3 A | do. 3 inperfection in your case?

4 Q It says, "Answer honestly and conpletely 4 A Because the general understanding of all of

5 but using the fewest words possible. Short answers 5 the attorneys and the clients was that Mchael had

6 are best. Lessis nore." 6 joined the teamto represent not just Caroline but

7 The next bul | et point says, "Do not 7 also Rch and that he had done so based on a

8 volunteer information that was not called for by the 8 contingency fee basis.

9 question.” 9 The contingency fee basis requires it
10 Dd | read that accurately? 10  be reduced to witing and signed by the client, and
11 A You read that accurately. 11 inthis case that didn't happen, which is a problem
12 Q And that's how you intend to answer 12 It's a defect in the process.

13 questions today? 13 Q What happens if the client does not sign
14 A | intend to answer your questions fully and |14 off in witing on a contingency fee agreenent?
15  honestly. 15 A Then the attorney is -- ny understanding is
16 Q Are you going to followthis rul e? 16 that the attorney is linted to a quantum neruit
17 A | -- maybe. | don't know V@'Il see. 17  recovery for his services.
18 Q You al so state under the Answer bul | et 18 Q And where does the rest of it go?
19 point, "All cases have bad facts.”" See that? 19 A Vel I, since there was no additional
20 A | do. 20 contracts signed in this case, there is one contract
21 Q And under that you say, "Confront bad 21 with Rch, then the 35 percent that he agreed to pay
22 facts, adnit themwith dignity." Do you see that? 22 on a contingency fee basis is divided between nyself
23 A | do. 23 and Nck pursuant to that agreenent.
24 Q Do you think your case against Caroline and |24 Q So it's your opinion that because you three
25 Rch Alison has any bad facts? 25 as lawyers did not conply with the rule of

Page 11 Page 13

1 A No case is perfect. 1 professional conduct requiring a contingency fee

2 Q Can you tell me what the bad facts are? 2 agreement to be inwiting, that you guys still get

3 A As | sit here, not really, no. 3 the benefit of the fee and that the fee does not go

4 Q So you think your case is perfect? 4  back to Rch?

5 A No, | don't. 5 A | don't see how any fee goes back to R ch.

6 Q Ckay. Well, tell me howit's inperfect. 6 He signed a contract that Nck and | have a

7 A ['msure you'|l point that out to me as we 7 35 percent contingency fee interest in his recovery.

8 go forward. 8 There's nothing that makes that contract inproper. |

9 Q Vell, sir, | want -- you're here to tell 9 don't see any ethical violation.

10 the truth and answer ny questions, and | asked you to |10 Q Are you aware of any contract, witten
11 tell me how you think your case is inperfect. 11  contract, that Rch signed with Mchael Trevino?
12 A | think an inperfection, the one that 12 A | amnot aware of one.

13 stands out the nost in ny nind at least, is that even |13 Q If you turn the page under M. Borunda's
14 though it was ny understanding and it was all of our |14 rules for a deposition email under the bullet point
15 understanding that Rch had signed a fee agreenent 15 Leading Questions, you see that --

16 for Mchael to participate in his half of the 16 A | do.

17 contingency fee, that did not happen. That's 17 Q -- at the top? You state, "They're trying
18  problematic. 18 to put words in your mouth." Do you see that?

19 Q Ckay. Anything el se? 19 A | do.

20 A That's it. 20 Q I's that sonmething in your experience

21 Q So just -- the only inperfectionis the 21  lawers often do in depositions is try to put words
22 fact that Rch Allison did not sign a contingency fee |22 into wtnesses' nouth?

23 agreenent with Mchael Trevino? 23 A Sone do. Sone don't.

24 A ['mnot saying it's the only one. |'m 24 Q Do you think M. Little was doing that

25 sayingit's the only one | can think of as | sit here |25 during Caroline and R ch's depositions?
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Jorge Borunda

10/24/2023
Page 14 Page 16
1 A | don't believe so. 1 is ordered to be produced as follows. Trevino for
2 Q I's that because he's your |awyer? 2 the period of August 2020 through July 2021. Q her
3 A No, it's because | don't believe so. 3 counsel for a period of March '19 through July 2021.
4 Q And then there's a Docunents bul | et point. 4 Counsel's trust for any statenents reflecting
5 Do you see that? 5 depositions and withdrawal s" -- I'msorry, "deposits
6 A Yes. 6 and withdrawals related to this case."
7 Q It says -- is that -- can you explaintome | 7 Do you see that?
8 what you nmean by that section there because | didn't 8 A | do.
9 quite understand it. 9 Q It says, "Production shall be by Mnday,
10 A The docunent s? 10 Cctober 23rd, 2023." Do you see that?
11 Q Yes. 11 A | see that.
12 A The underlying litigation in which we 12 Q And that, of course, was yesterday, right?
13 represented Rich and Caroline was a 13 A That is ny understanding.
14 docurent -intensive case. There were a variety of 14 Q Ckay. Dd you conply with this arbitration
15  communi cations. There were a variety of enails, 15  order?
16 et cetera. And | anticipated that at deposition they |16 A | did not.
17  night be placed in front of themand he woul d be 17 Q And why is that?
18 asked questions about them Wat | intended for this |18 A Because | was not able to procure the
19 to nean was, Rch, read what they give you, make sure |19 requested information tinely, and | was aware of a
20 you understand it, and answer questions. 20 deadline. | didn't recall what the deadline was.
21 Q Inthis litigation that we're in, this 21 Q D d you ask?
22 arbitration proceedi ng, you understand that the 22 A No. | was preparing for today's
23 arbitrator has entered multiple orders, right? 23 deposition.
24 A That's ny general understanding, yes. 24 Q So even though you think it's inportant to
25 Q Do you think it's appropriate to conply 25 conply with an arbitrator's order, you did not conply
Page 15 Page 17
1 withanarbitrator's order? 1 with Exhibit No. 2, right?
2 A | do. 2 A That seens to be the case.
3 Q And you, of course, would strive to conply 3 Q What capacity are you sitting here today
4 withanarbitrator's order? 4 for your deposition? And do you understand that?
5 A Yes. 5 A | do. I'ma party.
6 Q Let me show you what |'ve marked as Exhi bit 6 Q Are you here on behal f of your law firnP
7 N 2 7 A I"'mhere in all capacities.
8 (Bxhibit 2 marked) 8 Q Are you testifying as an expert wtness?
9 A Are ve done with Exhibit 1? 9 A No.
10 Q Yes, sir. Unless you want to keep it to 10 Q Have you been designated as an expert
11 the side in case you want to reference your rules for |11  witness?
12 the deposition. 12 A | do not believe so.
13 A No, I'mfine. Thank you. 13 Q So you're not going to give any expert
14 Q Have you seen this order before? 14 opinions in this case. Fair?
15 A | have not. 15 A | amgoing to answer whatever questions you
16 Q Vel |, you can see on the back page, it's 16  ask ne.
17 double-sided. It was signed on Cctober 19th, 2023, 17 Q Véll, do you plan on giving expert opinions
18 right? And this is this arbitration proceeding that 18 in this case?
19 we're in today? 19 A | believe we have expert witnesses to give
20 A Ckay. 20  expert opinions.
21 Q And if you | ook at the second paragraph, it |21 Q So is that a no?
22 says, "lt's ordered, adjudged and decreed the request |22 MR LITILE He's going -- your
23 for production of |awers' financials is granted in 23 questionis not true. He was designated in part as
24  part and denied in part. The request for tax returns |24 an expert, so he's going to testify in accordance
25 is denied. The request for financials of |awfirns 25 wth the designation that we nade. So there are
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Jorge Borunda
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Page 18 Page 20
1 topics on which he's been designated as an expert. 1 Q Who's paying M. Little?
2 You know You've got the designations. So he's 2 A | am Nckis, M. Trevinois and
3 going to do that. 3 M. Trevino's insurance carriers are as well.
4 MR DAVID KASSAB: |f you want to 4 Q How nuch have you paid M. Little?
5 instruct himhowto answer on a break, Joe, that's 5 A | believe it is somewhat north of $20, 000,
6 fine. Just don't do it during the deposition. 6 but that was as of a few weeks ago. Haven't received
7 Please keep it to objection, form 7 an invoice since.
8 M LITTLE Yeah. 8 Q And that's you personal | y?
9 A I will testify in any capacities in which 9 A That is ne personally.
10 1've been desi gnat ed. 10 Q Ckay. Do you know how much your col | eagues
11 Q Now that your |awyer's given you the 11 have pai d?
12 instruction? 12 A | do not.
13 A Vell, | think he was protecting his client 13 Q Do you know how much the insurance conpany
14 while you were trying mslead ne. 14 has pai d?
15 Q This is your lawsuit, right, M. Borunda? 15 A | do not.
16 A In part. 16 Q And, of course, if we go back to that
17 Q And they were your disclosures of expert 17 order, it said the fee statenents were required to be
18 witnesses, correct? 18 produced as wel | .
19 A They were the expert disclosures drafted 19 A Wiere are you | ooki ng?
20 and prepared by ny counsel . 20 Q VeI, it mght not beinhere. | think we
21 Q Dd you reviewthemprior to themgoing 21 had an agreenent to provide fee statements. Have you
22 out? 22 been col l ecting your fee statenents?
23 A | don't recall whether or not | did. 23 A Fee statenments fromny attorney?
24 Q Ckay. So as you sat here today, you did 24 Q Yes.
25 not know one way or the other whether or not you are |25 A Yes.
Page 19 Page 21
1 an expert inthis case, correct, until your |awyer, 1 Q And do you know if those were produced in
2 of course, chined in? 2 this litigation?
3 A | did not recall whether or not | had been 3 A | don't know
4 designated as an expert. | trusted your question. 4 Q And do you personal |y maintain nal practice
5 M nistake. 5 insurance? Because you said it was your colleague's
6 Q So tell ne what expert opinions you have, 6 insurance conpany that was paying.
7 if any, inthis case. 7 A It is his conpany. | do not.
8 A What ever expert areas | -- whatever areas 8 Q And why is that?
9 |'ve been designated to testify as an expert on, |'Il 9 A Because | don't think it is -- it is
10  answer questions about that. 10 necessary for ne to do so.
11 Q Do you know what those are? 11 Q Do you not want to protect your former
12 A Not as | sit here, no. 12 clients in case you nake a m stake?
13 Q So then, of course, you woul d not be able 13 A | want to protect ny former clients by not
14 to tell ne what the basis for those opinions are? 14 nmaking a mstake.
15 A The basis for any expert testinony is going |15 Q But everybody makes mistakes; we can agree
16 to be ny experience, ny education, ny know edge of 16 with that, right?
17 the underlying law and ny -- ny know edge of the 17 A Everybody does nake i st akes.
18 facts in this case. 18 Q So if you were to make a mistake, you don't
19 Q What ever those opinions mght be? 19 think it's prudent for you to carry nal practice
20 A What ever opinions are asked of ne. 20 insurance just in case you nmess up and your client
21 Q Ckay. And, of course, today you're 21  mght want to recover?
22 represented by counsel, right? 22 A If ny client wants to recover, |'Il pay
23 A | am 23 whatever needs to be paid in the end.
24 Q That's M. Little, correct? 24 Q You can satisfy any sort of judgment?
25 A Yes. 25 A "Il doit one way or another.
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Page 22 Page 24
1 Q Have you ever given a deposition before, 1 you just stopped carrying insurance?
2 not taken one? 2 A | -- | abruptly formed ny lawfirmafter a
3 A Have | ever been a witness in a deposition 3 disagreement with ny former partner, and | did not
4 previously? 4 elect at that tinme to take on mal practice insurance.
5 Q Yes. 5 Q Wien Caroline and Rch Allison retained
6 A Yes, | have. 6 you, did you disclose to themthat you did not have
7 Q How nany times? 7 malpractice insurance?
8 A Twi ce, | believe. 8 A | don't recall any discussions at all about
9 Q And on what occasi ons were those? 9 malpractice insurance.
10 A e was inalawsuit ny wife and | filed 10 Q Al right. Inthe Gl Echols case you
11 against the seller of our first home that we owned 11 were deposed?
12 together. And one was in a lawsuit that a forner 12 A | was.
13 client filed against nyself and several others. 13 Q And with regard to the other partner that
14 Q Is that the Gail Echols case? 14 you said you broke up with abruptly, what was that
15 A It is. 15  dispute?
16 Q And we' Il get into that. 16 A V¢ had a different understanding of where
17 So inthe first one were you a 17 we wanted the firmto go.
18 plaintiff or a defendant? 18 Q And what do you mean by that?
19 A Plaintiff. 19 A | mean he wanted to merge with another firm
20 Q And what were the allegations inthat suit? [20 and | did not.
21 A That the hone sell er had known about 21 Q (kay. O course, you've taken depositions
22 defects in the property that he conceal ed and caused |22 before?
23 us sone damage. 23 A | have.
24 Q Ckay. And then with regard to the 24 Q How many tinmes?
25 @il Echols suit, you were a defendant, right? 25 A Alot.
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1 A | was. 1 Q Mre than 50?
2 Q And what was the result of that Gail Echols | 2 A Yes.
3 suit? 3 Q Have you ever been an expert witness in a
4 A | think the result was that the carrier 4 case on anything other than attorneys' fees?
5 paida de mninus settlement based on the nui sance 5 A No.
6 value. 6 Q And when you' ve been -- have you been an
7 Q What do you nean by de mininus? 7 expert witness on issues of attorneys' fees before?
8 A | mean it was a very small anount. 8 A | have.
9 Q Vell, small to you mght be small to other 9 Q Ckay. And when you' ve been an expert
10  peopl e because you coul d pay any sort of judgnent. 10 witness on issues of attorneys' fees, have you ever
11 So | want to know-- | want to know what you nmean by |11 given testinony other than in an affidavit?
12 de mnimus. Like, under a hundred thousand, over a 12 A | don't have a specific recollection of
13 hundred thousand? 13 having done so, but | think it's possible that |
14 A | believe it was well bel ow a hundred 14 have.
15 thousand, and de mninus is small isinrelationto 15 Q How many times have you given testinony
16 the allegations in the case, which were sonethingin |16 either by affidavit or inlive testinony, so to
17 the order of $1.3 nillion, it was south of -- | think |17 speak, on issues of attorneys' fees?
18 it was naybe $50,000, but | can't be sure. 18 A Véll, like | said, | don't have any
19 Q And when you say carrier, did you have 19 specific recollection of having done it in live
20 insurance that covered that clain? 20 testinony. But via an affidavit, it has to be -- |
21 A | was part of alawfirmthat had 21 don't have a specific nunber, to be honest. Quite a
22 insurance, yes. 22 few
23 Q I's that your Borunda & Radack firn? 23 Q But you're famliar with what's required
24 A Yes. 24 under the lawin order to prove up the reasonabl eness
25 Q And then when you formed to Borunda, P.C, 25 and the necessity of attorneys' fees, correct?
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1 A Yes. 1 recalled being an inportant docurment for you to
2 Q Do you know i f you' ve been designated to 2 reviewprior to this depo?
3 give an expert opinion on that in this case? 3 A I mgoi ng make sure | understand your
4 A | do not. 4 question, so |'mgoing repeat it, and you can tell me
5 Q Tell me everything you did to get ready for 5 if I'mwrong.
6 this deposition today. 6 Q Fair.
7 A | visited with ny attorney. | and ny 7 A Are you asking me whether there is a
8 colleagues visited with our attorney. And | perused 8 particular email that | wanted to review because |
9 sone of the correspondence in this case just to 9 thought it was inportant but | could not do so?
10 refamliarize nyself with the -- sort of the timeline |10 Q No, that you did.
11 of things. And | think that's it. 11 A | think | |ooked at sone correspondence
12 Q Did you talk to anyone outside the presence |12 between Caroline and nyself and/or Nck regarding her
13 of your attorney in preparation for this deposition? |13 expressed concerns, difficulties with hourly fees,
14 A I think ny colleagues and | spoke about 14 her repeated expressions of wanting to switch to
15 this case. 15 contingency. Those stand out in ny nind sone.
16 Q And what did you talk about? 16 Q How about the enails where she says shortly
17 A In general the lack of nerit of your 17 after the settlenment that she wanted to back out of
18 clients' allegations. 18 it?
19 Q Can you be nore specific? 19 A | do recall having | ooked at that.
20 MR LITTILE MNo. H's conversations 20 Q Ckay. How | ong have you been a | awyer?
21 with his fellow defendants are privileged, so we're 21 A 23 years.
22 not going to go into his conversations with his 22 Q And is your practice prinarily in Houston?
23 fellowparties. 23 A Yes.
24 Q Are you fol | owing your |awer's 24 Q You don't have any office in Dallas County?
25 instruction? 25 A No.
Page 27 Page 29
1 A Yes, | am 1 Q No office in Gollin County?
2 Q You sai d you reviewed correspondence? 2 A No.
3 A Yeah, | |ooked at sone of the enails that 3 Q Prior to the underlying case -- and I'm
4 had been exchanged in this case between nysel f and 4 going to refer to the underlying representation of
5 Rchard and Caroline and sonetines Mchael and N ck 5 Caroline and Rch Allison as the underlying case so
6 and opposing counsel . 6 we'reon the same page. Prior to the underlying
7 Q Any particular correspondence that stuck 7 case, had you had any case, any sort of litigation or
8 out? 8 case in Dallas Gounty?
9 A That stuck out? 9 A | believe so.
10 Q Yeah, that you found inportant for you to 10 Q How about Col I'in Gounty?
11 review 11 A | don't believe so.
12 A | mean, | wish | could have reviewed it all |12 Q And you never had a case in front of
13 inits entirety, but | nean, just there are -- 13 Judge Copel and before, right?
14 there's alot. It all seens like it could be 14 A Correct.
15  inportant. 15 Q And Judge Copel and was the judge that
16 Q (kay. No particular -- is there any 16  presided over the underlying probate |itigation,
17 particular email that you wanted to review prior to 17 correct?
18 this deposition that you renenbered that you were 18 A Yes.
19 able to and went back and revi ened? 19 Q So you practice in personal injury law Is
20 A ["msorry. Could you repeat that? 20 that correct?
21 Q Sure. It was probably a bad question. Is |21 A | have handled -- |'ve handled a wi de
22 there any particular correspondence that you may have |22 variety of different practice areas.
23 renenbered that you knew was out there that you 23 Q Li ke personal injury litigation, conplex
24 wanted to reviewprior to this deposition, the 24 commercial litigation and inheritance disputes?
25 subject matter or something like that that you 25 A Yes. Sone intellectual property as well
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1 and sone bankruptcy-related litigation as well. 1 A It is.
2 (Exhibit 3 marked) 2 Q In the foll owi ng paragraph, you talk about
3 Q ['I'l show you what |'ve narked as Exhi bit 3 how you' ve represented individuals in small and
4 No. 3. Have you seen a copy of that before? 4 nidsize businesses and Fortune 100 conpanies, right?
5 A | think so. 5 A Yes.
6 Q I's this your Linkedln résumé, so to speak? 6 Q And you say, "Wether the case is one of
7 A Looks like ny Linkedin -- | would call it 7 the biggest bankruptcies in history or a small estate
8 profile rather than résumé. But, yeah, that's what 8 dispute, every client is counting on ny best effort,
9 it looks like. 9 professionalismand candor," right?
10 Q Fair enough. And were you responsible for 10 A Yes.
11 all the information that's contained in here? 11 Q You go on to say, "l believe that's what
12 A | believe so. 12 every client deserves and what is" -- "and that is
13 Q And is all of it true and correct, to the 13 what | strive to deliver," right?
14 best of your know edge? 14 A Correct.
15 A Yes. 15 Q And, of course, that remains true with how
16 Q You say on there in the second paragraph 16 you represented Caroline and Rch Allison, correct?
17 under Summary that you've been fortunate enough to 17 A Yes.
18 work al ongsi de some of the very best attorneys in the |18 Q Under Borunda, P.C, the Borunda Law
19 country. See that? 19 Frm P.C nmanaging attorney, you have a summary of
20 A | have. 20  kind of what you did there. You see that? It's on
21 Q Anybody speci fic? 21 the second page.
22 A Vell, "Il start off with Scott Lassiter 22 A | see it under Borunda Law Firm P.C Is
23 who was the managing partner at Véil, Gotshal & 23 that what you nean?
24 Manges, the Houston office of Veil, Gotshal & Manges. |24 Q Yes. And is that -- sois that -- | guess
25 Heis an excellent trial lawer. | also got the 25 ny question to you is: Is that sunmary, does it
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1 chance to work with a guy named Mke Stenglein, who 1 cover Borunda, P.C or is that talking about what you
2 was also at Wil, a Dave Heal ey who was a partner in 2 didat the Borunda Law Firm P.C?
3 intellectual property. | worked with sone fol ks at 3 A Véll, when | input that information, it was
4 Buck Keenan who | considered to be excel | ent 4 specific to Borunda Law Firm P.C
5 litigators and trial |awers. 5 Q So when you say "our firms attorneys,”
6 Fromthere | recall having worked -- 6 that was when you were back at the Borunda Law
7 the next place | worked was at a lawfirmthat | and 7 Frm P.C?
8 some col | eagues established, Borunda Handani & Sinon. 8 A Correct.
9 Aandar Handani, excellent attorney. Paul S non, 9 Q Now, at Borunda, P.C, are there any other
10 excellent attorney. In fact, | think Alandar -- | 10 lawyers besides you?
11 know Al andar is nowthe US attorney for the 11 A No.
12 Southern District of Texas. 12 Q And then it says on here a little hit about
13 I've just gotten the chance to work 13 your education, that you got your JD fromthe
14 with some fine, fine attorneys. 14 University of Houston Law Center, right?
15 Q Got it. You say in that paragraph, "The 15 A Correct.
16  best way to represent a client is to aggressively 16 Q And did you take the Texas Bar Exam
17 prepare the case for trial and to be ready, wlling 17 obviousl y?
18 and able to stand up for one's client in the court." 18 A | did.
19 A Absol utel y. 19 Q And you passed?
20 Q And that's what you believe, right? 20 A | did.
21 A Yes. 21 Q And did you pass the first time?
22 Q And is that what you did in Caroline and 22 A | did.
23 Rch Alison's case? 23 Q Are you licensed in any other states
24 A Yes. 24 besides Texas?
25 Q Because it's inportant? 25 A No.
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1 Q Are you board certified by the Texas Board 1 25 range.

2 of Legal Specialization? 2 Q Wth regard to the cases you've tried as
3 A | amnot. 3 second chair, have any of those been estate or
4 Q Have you published any |egal publications? 4 probate matters?

5 A | collaborated with David Heal ey at Vil 5 A No.

6 otshal on an intellectual property publication, but 6 Q So you' ve tried one estate or probate

7 | don't recall what -- | recall that it was 7 matter to verdict, and that was in 2016?

8 published. | don't recall if ny nane was on it or 8 A I"'mtrying to recall if any of the second
9 anything like that. 9 chair have been. |'mnot having specific
10 Q Anything in the area of estates and 10 recollection, so I'll stick with ny previous answer
11 probate? 11 and, yes, on your current question.

12 A No. 12 Q Those types of cases don't usually go into

13 Q Have you given any |egal seninars? 13 arbitration or anything like that, right?

14 A No. 14 A No, not usually.

15 Q How many cases have you tried to verdict? 15 Q So there's -- are there any arbitration

16 A Tried to verdict, |'d say less than ten. 16  proceedi ngs involving estate or probate that you' ve

17 Q Is that as first or second chair? 17  been invol ved with?

18 A As first chair. As second chair, nore than |18 A Vé -- | say "we." | say that because |

19 that. 19 often collaborate with other attorneys on sone of

20 Q Mre than ten? 20 these things. But | ampresently involved in one

21 A Yes. 21 that entailed us fighting an effort to conpel it to

22 Q The types of cases that you've tried as 22 arbitration because of an arbitration provision in

23 first chair, what types of cases were those? 23 the underlying trust docurent.

24 A There have been personal injury, there have |24 Q So just one case that you're faniliar wth?

25 been commercial litigation, and there have been 25 A Rght. As you said, these typically don't
Page 35 Page 37

1 inheritance disputes. 1 involve arbitration.

2 Q | want to focus on the inheritance 2 Q Rght. A any of these firns that you' ve

3 disputes. Hw many of those? 3 listed or identified on here, have you ever been

4 A e. 4 reprinanded by any of the law firns?

5 Q And when was that? 5 A No.

6 A 2016 maybe. 6 Q Wien you say you col | aborate with other

7 Q What court was that in? 7 lawers, who are you referring to?

8 A Gal vest on Probat e. 8 A Ever or --

9 Q Wat was the result of the verdict? 9 Q Let ne narrowit down. A Borunda, P.C,
10 A A unani mous verdict in favor of our clients |10 you know, during the March 2018 time period goi ng
11 on capacity and undue infl uence. 11  forward, who are the lawyers that you usually
12 Q Vére you awarded a j udgnent ? 12 collaborate with?

13 A The judgnent wes to overturn -- or find the |13 A There are several. There's M chael

14 wll that we challenged invalid. 14 Trevino, Ncholas Abaza, Seth N chanoff, Jason

15 Q At Borunda, P.C. from-- | guess you formed |15 Norwood, David Brewer, AdamFonby. That's what | can
16  that 2018? 16 recall as | sit here.

17 A Yes. 17 Q Does it depend on the type of case that

18 Q So at Borunda, P.C how many cases do you 18 you're working on that wll dictate who you

19 usual ly have on your docket since 2018? 19 collaborate with?

20 A It fluctuates, but typically between 15 and |20 A Yes.

21 25. 21 Q And if it's an estate or probate natter,

22 Q During the tine period that you represented |22 who do you col | aborate with?

23 Caroline and Rch Allison, about how many cases were |23 A Sone conbi nation of Nck Abaza, Mke

24 on your docket? Sane? 24 Trevino and Seth N chamoff.

25 A Best | can say is something in that 15 to 25 Q And as a |awyer, you understand that you're
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1 obligated to followthe Texas D sciplinary Rules of 1 disclosure, that's a duty to disclose all naterial
2 Professional Conduct. Agreed? 2 facts. Agree?
3 A Agree. 3 A Yes.
4 Q And you understand that as an officer of 4 Q And if you make a mistake, you nust
5 the court and as a citizen in general, you're 5 disclose that to the client. Agree?
6 obligated to follow Texas |aw Agreed? 6 A Correct.
7 A Yes. 7 Q And you shoul d be hel d accountable if you
8 Q And do you agree that if you do not fol | ow 8 fail toconply with that duty. Agree?
9 Texas law you shoul d be hel d account abl e? 9 A Yes.
10 A Absol utel y. 10 Q And you have a duty, of course, to follow
11 Q And do you believe that if you not foll ow 11 the client's instructions, correct?
12 the Texas Disciplinary Rules of Professional Conduct, |12 MR LITILE (bjection, form
13 that you shoul d be hel d account abl e? 13 A | don't knowthat that's necessarily the
14 A Yes. 14 case.
15 Q And you agree that all lawers in Texas 15 Q Explain that.
16  have an obligation to abide by the Texas Dsciplinary |16 A So the client gets to decide the goal. The
17 Rules of Professional Conduct, right? 17 client gets to decide what it is that's being done
18 A | do. 18 while you're doing it. The client gets to decide
19 Q And, of course, you abide by those rul es? 19 whether to settle.
20 A As best | can, yes. 20 To sone degree, the |awer has
21 Q Do you agree that those rules outline 21 discretion in howto go about that, and in particul ar
22 ninimumstandards of care for attorneys practicing 22 if the client wants to do sonmething that is inproper,
23 lawin Texas? 23 the lawer has no obligation to do so.
24 A Yes, they're a floor, not a ceiling. 24 Q (kay. So as long as it's not sonething
25 Q And what do you nean by that? 25 that's illegal or unethical, would you agree with me
Page 39 Page 41
1 A | mean, as you said, they are the mnimum 1 that a lawer has a duty to followthe client's
2 standards, but you can and shoul d strive to do 2 instructions?
3 better. 3 A In some cases. | don't knowthat that's
4 Q And, of course, you strive to do better 4 the case in all cases. You would have to give ne a
5 than what the rules provide, right? 5 specific exanple, and | can answer in that regard.
6 A | do. 6 Q But you woul d at |east agree generally
7 Q And you understand that |awers owe their 7 that's the rule?
8 clients various fiduciary duties as a matter of 8 MR LITILE (bjection, form
9 law-- 9 A Again, 1'd need to know exactly what it is
10 A Yes. 10 you're asking.
11 Q -- correct? 11 Q Ckay. Can you think of any scenario other
12 A Correct. 12 than where a client's asking you to do sonething
13 ["'msorry, | don't nean to trip over 13 illegal or unethical where you could not followthe
14 your question. 14 client's instructions?
15 Q That's all right. She will tell usif it 15 A If the client is, for instance, asking ne
16 gets out of control. 16 to pursue discovery that is abusive or take a |ine of
17 A Under st ood. 17 questioning with a witness for inproper purposes, in
18 Q Wiat are sone of the duties you knowthat a |18 ny nmind, | don't believe | have that obligation.
19 lawyer owes their client? 19 Q Anything el se?
20 A Zeal ous advocacy for disclosure, disclosure |20 A I"'msure we could come up with amllion
21 of any conflicts of interest, keep themadvised of 21 exanpl es.
22 the -- what's going on in their case, open 22 Q As you sit here today?
23 communi cation, and honesty and trustworthiness with 23 A If aclient -- let's see. | nean, | can
24 any noney that they entrust to you. 24 sit here and try to come up with another exanple if
25 Q So with regard to the duty of full 25 you want ne to.
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1 Q ['mtrying to narrowthis down a bit. Can 1 ultimate say concerning whether to settle the case?
2 we agree then as long as the client does not ask you 2 A Absol utel y.
3 todoanythingillegal, unethical or in violation of 3 Q R ght ?
4 the rules, the Texas Rules of Gvil Procedure, then 4 A Yes.
5 you have a duty and an obligation to followthe 5 Q Do you think that you can put in your
6 client's instructions? 6 contract that a client cannot settle the case w thout
7 M LITTLE (bjection, form 7 alawer's consent?
8 Q General | y. 8 A Do | think that | can put in a contract
9 A I think I -- 1"l go back to ny previous 9 that the client can't settle the case without the
10  answver. 10 lawyer's consent.
11 Q You won't answer it? 11 Q That the client cannot settle the case
12 A | think | did. 12 without the lawyer's consent.
13 Q | think your answer was, you know, naybe, | |13 A R ght.
14 don't know 14 Q I'n other words, do you think that the
15 A | saidin certain instances, yes, and in 15 client has to get consent fromthe |awer to settle
16  certain instances, no. 16 the case?
17 Q And one of the certain instances where it 17 A | don't think a client needs consent froma
18 woul d be no, you described that where a client's 18 lawyer to settle a case. | think it isinthe
19 asking you to violate the rules, Rules of Qvil 19 context specifically of a contingency fee arrangenent
20 Procedure, by serving abusive or harassing discovery, |20 inproper for the client to try to circunvent the
21 and you said, | don't have an obligation to do that, 21 lawer by settling the case without the know edge or
22 right? 22 consultation with his or her |awyer.
23 A Correct. 23 Q Do you think it's inproper to have a clause
24 Q So -- and that's why | threwthe "in 24 in acontingency fee contract that requires the
25 violation of the rules" inthere totry to get an 25 client to obtain the consent of the [awyer prior to
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1 agreement of when you have to foll ow your client's 1 settling the case?
2 instructions and when you don't generally. |f you 2 MR LITILE (bjection, form
3 can't tell mein a general sense when you do and 3 A | think to the extent that the clause is
4 don't have to followyour client's instructions, just 4 there to ensure that the client does not try to
5 tell ne. 5 circunvent the lawer in a contingency fee contract,
6 A | -- in general, | think you -- you and 6 | don't think that's inproper.
7 your client should be on the same page. If there 7 Q And, of course, you agree that a | awyer has
8 comes a point where you and your client have 8 duty toinvestigate a client's case?
9 dianetrically opposed views, your client is asking 9 A Yes.
10  you to do something or insisting that you do 10 Q Any caveats to that that you can think of ?
11 sonething that you consider unnecessary or unw se and |11 A | think you eval uate every case and the
12 it's enough of an issue, at that point perhaps you as |12 necessary steps to properly devel op a case on a
13 an attorney need to visit the idea of withdraw ng 13  case-by-case basis.
14 fromthe case. 14 Q And what does a duty to investigate entail
15 Q Because a conflict of interest has been 15 in your nind?
16  created? 16 A To gather as nuch information regarding the
17 A | don't know that necessarily there's 17 underlying facts in dispute as is reasonably feasible
18 conflict of interest, but there is a difference of 18 to do under the paraneters established in the case.
19 opinion that renders the working relationship 19 For exanple, if you're involved in a personal injury
20 untenable. 20 case where the injury is mnor, you don't necessarily
21 Q And you don't think that's a conflict? 21  want to go and hire the most expensive neurosurgeon
22 A | don't think that the client's and the 22 inthe country to testify in the case.
23 lawyer's interests are opposed at that tine, no, not 23 Q Ckay.
24 necessarily. 24 A So | guess the answer is: Wiat is prudent
25 Q | think you said that the client has the 25 or not prudent to do in any given case varies on a
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1 case-by-case basis. 1 A | -- 1 don't think there's a specific
2 Q And you agree with me that that duty 2 deadline, but | think once the amount of the recovery
3 requires oftentines a lawer to hire experts to aid 3 is known and it isinthe client's hands, at that
4 inthe evaluation, correct? 4 point you can do so.
5 A It sonetines does, yes. 5 Q And do you think it's appropriate to charge
6 Q And it requires a lawer to serve discovery | 6 interest tothe client if you fail to provide that
7 to the other side and obtain docunents and 7 client an accounting?
8 information about the clains, correct? 8 MR LITTLE (jection, form
9 A That's prudent practice, yes. 9 A | can inmagine that it depends on the reason
10 Q Take depositions? 10 for the, quote-unquote, failure.
11 A Sure. 11 Q Can you think of any circunstance where it
12 Q And you agree that a | awer has a duty of 12 woul d be okay to charge the client interest even
13 honesty to their client, right? 13 though you have not provided the client with an
14 A Absol ut el y. 14 accounting on what they allegedly owe?
15 Q Can a lawer lie just alittle bit? 15 A Vel I, for instance, if the reason why you
16 A No. 16 can't provide an accounting is because the client is
17 Q And a | awyer has a duty to place the 17 withholding information, then there's not much you
18 interests of the client ahead of their own. Do you 18 can do about that.
19 agree with that? 19 Q As part of your obligation of honesty and
20 A Yes. 20 candor towards a client, you woul d agree with ne that
21 Q And a lawyer has an obligation to place the |21 when settling a case, you have a duty of full
22 interests of the client over the interests of other 22 disclosure to the client about the assets that are
23 parties. Do you believe that? 23 involved and what the client's going to receive and
24 A What other parties are you -- 24 what the lawer is going to receive?
25 Q Third parties. Like -- so, for exanple, 25 MR LITILE (bjection, form
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1 another lawer that you' re co-counsel with. 1 Q Do you agree with that?
2 A Sure. The client's interests come first, 2 MR LITILE (bjection, form
3 period. 3 A Wen settling a case, you have a duty to
4 Q Absol utely. And that obligation exists 4 provide the client with full disclosure of everything
5 evenif it's not beneficial to the lawer's financial 5 you know and answer any question the client nay have.
6 interests. Do you agree with that? 6 Q As part of the duty of disclosure to tell
7 A Yes. 7 the client everything you know, that woul d be -- that
8 Q Do you believe you owe any duties to the 8 duty would require you to tell the client, you know
9 client upon settling a case in a contingency fee 9 thisis the anount that you' re going to get, thisis
10 case? 10 the amount that 1'mgoing to get. Do you agree with
11 A I think you need to do what you can to 11 that?
12 ensure that the client obtains whatever it is that 12 A | think that at the tine of settlenent, you
13 you got for themif you settled the case or resolved |13 have a duty to the client that the client understands
14 it at trial. 14 that they are going to owe a specific percentage of
15 Q And what would that entail? 15 the recovery. | don't knowthat at the tine of
16 A | guess it depends on a case-by-case basis. |16 settlenent you need to then and there have conputed
17 Q Do you believe you have an obligation to 17 all the costs and expenses and filing fees and have
18 provide the client an accounting? 18 it to the dollar amount to the client. | don't
19 A An accounti ng? 19  believe so, no.
20 Q O how the funds are going to be 20 Q Do you think general Iy they shoul d know how
21 distributed. 21 much they're going to get?
22 A Yes. 22 A Yes, | think that's absol utely true.
23 Q A settlenent statenent, so to speak? 23 Q And how nuch they're going to have to owe
24 A Yes. 24 their |awers?
25 Q And when are you required to provide that? |25 A Yes.
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1 Q And, of course, they should know what the 1 diligence to your client, right?
2 pot of recoveryis, right? 2 A Sure. | think you have a duty to your
3 A They shoul d know what they' re negotiating 3 client to do your best for themand put the options
4 and -- yeah. VYes. 4 before your client and let themnake a deci sion.
5 Q And they shoul d be expl ai ned the 5 Q What woul d the duty of diligence entail in
6 alternatives of what coul d happen if they do not 6 your mnd?
7 settle, correct? 7 A The duty of diligence?
8 A Yes. 8 Q Yes, sir.
9 Q Like their chances at trial, correct? 9 A It means to take a case, exanine it,
10 A Sure.  Yes. 10 develop it through discovery, research, do what you
11 Q Do you agree that a |awer has an 11 can to position the case best for trial, prepare as
12 obligation -- an obligation to disclose to the client |12 though you' re going to trial, provide the client the
13 alternatives on courses of action and then it kinds 13 information that you receive, try to answer questions
14 of goes into that, but |et me re-ask the question. 14 that are open to the extent that you're able to do
15 When explaining to a client a 15  so.
16 settlenent, as part of the obligation to go over the |16 Q And you agree that you have an obligation
17 alternatives with them as part of that duty, doyou |17 to conply with the standard of care that woul d be
18 believe it's incunbent upon the |awyer to disclose to |18 exercised by a reasonably prudent attorney under the
19 the client the advantages and di sadvantages of the 19 sane or simlar circunmstances, correct?
20 settlenent? 20 A Yes.
21 MR LITTILE (bjection, form 21 Q And you have a duty to avoid conflicts. |
22 A Advant ages and di sadvant ages vis-a-vis 22 think you mentioned that.
23 what? 23 A Yes.
24 Q Vis-a-vis, you know, risk of trial, 24 Q What happens if a conflict arises?
25 benefits of the settlement, future costs of the 25 A If aconflict arises, you disclose it to
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1 litigation, what they're getting now versus what it 1 theclient and you let the client -- there are some
2 could cost themin the future. 2 conflicts that a client can waive, and there | think
3 A | think it's inportant and it is a duty of 3 are conflicts that cannot be waived. | can't think
4 an attorney, and | think it's inportant for a client 4 what those are off the top of ny head. But, yes, if
5 to know an honest assessment of the settlement, its 5 there's a conflict that devel ops, you advise the
6 terns and its benefits and its potential downfalls. 6 client and let the client make an inforned decision.
7 And 1 think it's -- that goes without saying to ne 7 Q And when providing this advice to the
8 that you should explain to the client what it is that 8 client, doyou think it's prudent to put it in
9 they have as possibilities in front of themif they 9 witing?
10 don't settle. 10 A Yes. Yes, | do.
11 Q And do you think it's okay for a lawer to |11 Q | want to talk alittle bit about your
12 pressure a client into taking a settlenent? 12 relationship with M. Abaza and M. Trevino. First,
13 A To pressure a client? 13 how did you cone to know M. Abaza?
14 Q Yes, sir. 14 A V¢ were in the same | aw school section, and
15 A No. | think it's okay for a lawer to 15 we becane friends and we've renained friends and
16 advise a client on whether they believe the 16  col | eagues ever since.
17 settlenent is in their best interest, whether they 17 Q D d you guys graduate |aw school toget her?
18 believe the settlenent is a good or a bad offer, 18 A Yes.
19 reasonabl e or not reasonabl e. 19 Q And have you worked together at the same
20 Q Are there any other duties that you can 20 firm | believe?
21 think of that you owe a client that we have not gone |21 A No. Weéll, yes. He was of counsel at
22 over? 22 Borunda Law Firm
23 A | don't recall the ones we've gone over, so |23 Q Wien was that?
24 | can't answer that question. 24 A | don't recall the specific time frame. |
25 Q O course, you agree that you owe a duty of |25 knowthat the entity that ultinately was named the
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1 Borunda Law Firm | started working there before he 1 locality out there, and I think at sonme point Mke
2 Dbecane of counsel. But | don't recall the tine 2 cane and hel ped with that litigation.
3 frames. 3 Q And it's ny understanding he argued at the
4 Q 2015 to 2017 sound right? 4 Suprenme Court in that litigation on your behal f, or
5 A For what ? 5 C Borunda Holdings, Inc.'s behal f?
6 Q For when M. Abaza wes of counsel to Radack | 6 A | don't recall if he argued there, but he
7 and Borunda. 7 filed briefing there. | don't recall if there was
8 A That sounds about right. 8 oral argunent.
9 Q And he identifies hinself as senior 9 Q Fair enough. Do you know when t hat
10 litigation counsel. Do you know what that nmeans? 10 representation ended?
11 A | think it means that he is a very 11 A | don't recall as we sit here.
12 experienced | awer who hel ps us when we're dealing 12 Q And, of course, as a lawyer for C Borunda
13 with estate litigation. 13 Holdings, Inc., M. Trevino woul d have fiduciary
14 Q Ckay. And then how about M. Trevino, how |14 obligations to that entity. Wuld you agree?
15 do you come about to know hin® 15 A I'msorry. Yes.
16 A M. Trevino worked at a law firmthat was 16 Q And inthat litigation, was he taking
17 once known as -- | think it was Radack & Carpenter or |17 direction fromyou or your father?
18 Carpenter and Radack, then it became Radack & 18 A From ne.
19 Associates, then it becane Radack & Borunda and then |19 Q So during that representation, M. Trevino
20 it becane the Borunda Law Firm And he was there 20 would owe your entity all the duties that we just
21 before | joined that firm and when | joined that 21 talked about?
22 firm | started working with Mchael and we've 22 A Yes.
23 continued to work off and on ever since together. 23 Q At apoint intine you brought M. Trevino
24 Q Can you tell ne about how many cases you've |24 on to the underlying probate litigation, remenber
25 worked on together with those two attorneys? 25 that?
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1 A Dozens. | couldn't put a real nunber on 1 A | do.
2 it. 2 Q D d you disclose to Caroline and R ch
3 Q | take it you have worked with themon 3 Alisonthat M. Trevino had represented an entity in
4 contingency fee natters before together? 4 which you were invol ved?
5 A Yes. 5 A | don't believe that ever cane up.
6 Q Do you guys have any sort of fee sharing 6 Q You're famliar with your website, right?
7 arrangenent separate and apart fromthe 7 A Vaguel y.
8 attorney-client contract? 8 Q Who' s responsible for the information on
9 A No. 9 the website?
10 Q Have you been represented by either of 10 A For the information, I am
11 those attorneys before? 11 Q I's everything that you say on your website
12 A | think Mchael represented a -- an entity |12 accurate to the best of your belief?
13 called C Borunda Hol dings at sone point, but other 13 A As best | recall, yes. | would not lie on
14 than that, | don't believe so. 14 ny website.
15 Q So Mchael Trevino represented an entity 15 Q Rght. You're admtted to the Southern
16 called C Borunda Hol dings, Inc.? 16 District of Texas?
17 A Yes. 17 A The Southern and Wstern District now
18 Q Wio are the nenbers of that entity, or 18 Q (kay. And the Fifth Grcuit Court of
19  hol ders? 19  Appeal s?
20 A Msel f and ny father. 20 A Yes.
21 Q And what was that litigation about? | 21 Q Do you do appel | ate work?
22 don't want you to get into nitty-gritty details. 22 A Sonet i mes.
23 A It was -- C Borunda Hol dings, Inc. owed a |23 Q n your website you list breach of
24 pecan orchard in Central Texas that became enmbroiled |24 fiduciary duty litigation as one of the areas of
25 inlitigationwitha-- anirrigation district inthe |25 practice?
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1 A Yes. 1 represent ny clients.
2 Q R ght? 2 Q Ckay. So do you renenber what type of
3 Wiat does that type of litigation 3 clains you were asserting against the |awyer?
4 entail? 4 A | mean, it's been a while, but I think it
5 A It could be any -- in any variety of 5 was breach of fiduciary duty, fraud and -- | think
6 contexts fromcorporate officers owng fiduciary 6 breach of fiduciary duty and fraud. But like I said,
7 duties totheir entities, to trustees, to executors 7 it's been a while.
8 of awll. 8 Q | under st and.
9 Q Have you ever been involved in a 9 (Exhibit 4 narked)
10 malpractice-related claimas counsel ? 10 Q I'11 show you what | marked as Exhi bit
11 A As counsel, | don't believe so. 11 No. 4. This is an excerpt fromyour website,
12 Q Have you ever -- there's a NOD (sic) case, |12 correct?
13 NJDversus -- went up to the Texas Suprene Court 13 A th-huh.  I'msorry. VYes.
14 about attorney immunity. Do you know what |'m 14 Q And although this says it's related to
15 tal king about? 15  conpl ex business disputes, | want to ask you a couple
16 A | do. N-- 16  questions about sone of the text that's in here.
17 Q Sorry. NFTD versus Haynes & Boone. 17 (ne sentence says, "Jorge has
18 A Correct. 18 denonstrated record" -- "has a denonstrated record of
19 Q You were counsel on that case, right? 19  success handling conplex litigation at every |evel,
20 A | was counsel in the arbitration in which 20 providing trusted | egal guidance and skilled
21 those clains were litigated. And at sone point 21 representation in the courtroom”
22 during -- after the arbitration while there was 22 Dd 1l read that accurately?
23 additional appellate work to be done, that's when | 23 A You did.
24 separated fromthe Borunda Law Firm Jereny Radack, 24 Q And then under Protecting Your Interests,
25 and | believe the work continued under Mke Trevino. 25 it says, "Jorge will work to protect the personal and
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1 Q So you weren't involved with the appeal in 1 business interests of his clients in any type of
2 that case? 2 conpl ex business dispute, including," and then it
3 A Maybe initially. | can't recall, to be 3 gives a couple of exanples, right?
4 honest with you. 4 A Yes.
5 Q Your client in that case, who did you 5 Q And than it says, "Jorge is dedicated to
6 represent? 6 standing up for the rights of his clients providing
7 A God bl ess. 7 you with the personal attention and skillful
8 Q Ckay, let me ask you this: \ére they 8 representation you need at every stage of your case,”
9 asserting clains against |awers? 9 right?
10 A They were. 10 A Yes.
11 Q So what type of clains were they asserting |11 Q O course, you did that in the underlying
12 against |awers? 12 representation of Caroline and Rch Alison, correct?
13 A It was -- it was a fairly conplicated deal 13 A | believe | did.
14 where the clients had purchased a shoe nanufacturer, 14 Q You bel i eve you did or you did?
15 as | recall. This is vague, but -- ny menory's fuzzy |15 A Véll, it's the same thing. Yes, the answer
16 onit. And during the course of the purchase, the 16 is, yes, | did.
17 attorney who had been sort of the focal point of the |17 Q So | want totalk toyoualittle bit about
18 transaction had withheld certain information and 18 the Gail Echols lawsuit. Do you renenber that case?
19 nisrepresented certain information fromthe 19 A Vaguel y at this point.
20  purchasers. 20 Q Do you need a break?
21 Q So the lawyer did not represent your 21 A No. But if anyone el se wants one, that's
22 client. It was you were suing a transactional 22 finewth ne.
23 attorney who represented sormebody el se. |s that 23 Q You' re the boss today.
24 right? 24 (Exhibit 5 narked)
25 A And at sone point | believe that |awer did |25 Q Let ne show you what | marked as Exhibit
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1 No. 5 Ignore that Exhibit B sticker at the bottom 1 A | think it requires us to provide the
2 Do yourecall this letter? 2 client with as much information as we're able to
3 A Not as | sit here, no. 3 provide at any given point intine. The client can
4 Q V¢ can see that it's on the House Perron & 4 choose to settle on any terns at any time for any
5 House, PLLC letterhead addressed to you and 5 reason. |If the client chooses to settle before we
6 M. Abaza, right? 6 finished gathering our information, that's beyond ny
7 A | see that. 7 control.
8 Q And the Re subject |ine says, "Negligence, 8 Q Vell, do you think it's appropriate for you
9 breach of contract and breach of fiduciary duty 9 toadviseaclient to settle prior to you gathering
10 pertaining to your representation of Gl Echals,"” 10 nore infornation?
11 right? 11 MR LITILE (bjection, form
12 A Yes. 12 A More information than what?
13 Q If you go to the second paragraph -- and 13 Q | don't know You said in your answer that
14 this is froman individual naned Joe House. Do you 14 it could be appropriate for a client to settle prior
15  renenber who Joe House is? 15 to having all the information at any given point in
16 A | think he was the | awyer representing 16 tine.
17 M. Echols in her clains against us. | think. 17 A | don't think | said that, but | believe it
18 Q I'n the second paragraph there on the front 18 is appropriate for aclient to settle whenever the
19 page, it says, "Prior to entering into" -- well, the |19 client elects to settle.
20 first paragraph tal ks about how you and M. Abaza 20 Q And do you think it's appropriate for a
21 represented Gail Echols in certain litigation. Do 21 lawer to advise a client to enter into a settlenent
22 you see that? 22 to accept a pot of nmoney without having all the
23 A Gve ne a second, please. 23 information about what other assets are out there
24 Q Sure. 24 that could be thrown into that pot at a later date?
25 A (Reviewing). | see that. 25 MR LITILE (bjection, form

Page 63 Page 65
1 Q And then he states at the last sentence of 1 A It depends on a wide variety of factors.
2 the first paragraph, "You guided M. Echols to agree 2 Q Ckay. \Véll, here, M. House, he's saying
3 tosettle these two cases in two settlenent 3 that prior to entering into the settlenment agreenents
4 agreenments,” and he gives the dates, right? 4 that you advised Ms. Echols to agree to, your |egal
5 A It does. 5 duties require you to independently determne the
6 Q And he says, "Prior to entering these 6 value of M. Echols' inheritance so that she coul d
7 agreements,” on the next paragraph, "your |egal 7 properly evaluate the settlement proposal, right?
8 duties required you to i ndependent!|y deternine the 8 A That's what he says, yes.
9 value of Ms. Echols' inheritance so that she coul d 9 Q And do you agree with that statenent?
10 properly evaluate any settlenent proposals." 10 MR LITILE (bjection, form--
11 Do you see that? 11 A | have already --
12 A | do see that. 12 MR LITTLE -- and objection, asked
13 Q Do you agree that that was one of your 13 and answered.
14 obligations to M. Echols in that case? 14 Ckay, you got to let me get ny
15 A Qur obligations were to provide as much 15 objection out. Ckay?
16 infornation as we could so she coul d make the best 16 Q If you go to the next page, first full
17  decisions she could for herself. 17  paragraph says, "Prior to convincing M. Echols to
18 Q | don't knowif that answered ny question, 18 enter into these settlenents, your firmhas failed to
19 sol'mgoingtoask it alittle bit differently. Do |19 independently discover and anal yze the val ue of
20 you agree that your legal duties or obligations toa |20 M. Echols' inheritance, including the value of these
21 client in an estate matter where you're trying to 21 liquid assets in any neani ngful way."
22 advise the client about settling an estate matter and |22 Do you see that?
23 they're going to get a pot of noney that cones from 23 A | believe it says illiquid assets, but
24 the estate requires you to val ue that estate? 24 other than that, you read it correctly.
25 M LITTLE (bjection, form 25 Q I'msorry. You are correct.
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1 And then he goes on to say, "As tothe | 1 A Wi ch paragraph are you | ooking at?
2 illiquid assets, your firns accepted wthout an 2 Q I'mlooking at the last paragraph on the
3 adequate independent investigation a represented cash | 3 second page.
4 value of these assets in order to notivate M. Echols | 4 A | -- yes, he was involved in the Echol s'
5 torapidly and with little expense on your part 5 litigation.
6 finalize the settlenent." 6 Q And then on the last page I' mlooking at
7 Dd | read that accurately? 7 the second full paragraph, M. House says -- you
8 A You read that accurately. 8 know he's offering a settlenent, naking a demand.
9 Q | take it you disagree with that statement? | 9 And he says, "Should this demand be ignored, we will
10 A Yes. 10 immediately initiate arbitration proceedi ngs on
11 Q If you go to the third full paragraph. 11  behalf of ny client, seek attorneys' fees,
12 A Yes. 12 et cetera."
13 Q Second to last sentence that starts with, 13 So ny question to you is: Vés there
14 "Your firns failed." Do you see that? 14 an arbitration clause in M. Echols' contract with
15 A | do see that. 15 your firn?
16 Q "Your firns failed to performany such 16 A I'd have to look at the contract to answer
17  nonetization and/or |iquidation and paid yoursel ves 17 that question. | don't recall as | sit here.
18 in advance for work which you did not performand of 18 Q Do you have an arbitration provisionin
19  which you were ignorant of even the possibility of 19 every contract?
20 performng." 20 A | believe that's general |y been the case.
21 Dd |l read that accurately? 21 Q Pretty standard?
22 A You did. 22 A n contingency fee contracts it's one of
23 Q And you can take another nminute to read 23 the terns that we include.
24 over the rest of this as far as the allegations go 24 Q O course, you rejected M. Echol s’ demand,
25 against your firm but | just want to ask you if you |25 right?
Page 67 Page 69
1 agree that the allegations being made by M. Echol s 1 A Per ny recol | ection.
2 aresinlar tothe allegations that ny client is 2 Q And then she initiated litigation, correct?
3 nmaking in this case. 3 A Yes.
4 A Can | take a nminute to read this? 4 Q And she sued M. Abaza, his firm
5 Q Sure.  Yeah. 5 M. Trevino and Radack and Borunda, correct?
6 A (Reviewing) | think they're fairly 6 A As | recall.
7 different, but they have some comon el ements. 7 Q And then y'all settled that litigation,
8 Q What are the common el enents? 8 right?
9 A There seens to be an allegation here, as | 9 A V¢ -- yeah, we settled it out for
10 believe there is with respect to your client's 10 de mnims, nuisance val ue.
11 clains, that we did not advise themproperly with 11 MR DAV D KASSAB:  (hj ecti on,
12 respect to the value of the estate with which -- with |12 nonresponsive after "yeah."
13 respect to which they were negotiating. 13 Q So do you know if M. Trevino had ever
14 Q You woul d agree with me that one of 14 handled cases in Collin County before the underlying
15 M. Echols' allegations was you didn't value the pot |15 [litigation?
16 of noney, so to speak, prior to advising her to 16 A | don't know for a fact one way or the
17  settle? 17 other.
18 A That's what the letter says. 18 Q Do you know if M. Abaza had?
19 Q And that's al so what Caroline and R ch 19 A | don't.
20 Alison are alleging you did in this case, correct? 20 Q D d you ever contenplate getting | ocal
21 A | believe so. 21 counsel to assist you in that representation?
22 Q Inthat third -- I'msorry, the last 22 A Ve did.
23 paragraph tal ks about M. Trevino, although the 23 Q And why didn't you do that?
24  letter's not addressed to him \és he involved in 24 A V¢ spoke to peopl e who were faniliar with
25 M. Echols' litigation? 25 the venue. V& got sort of the lay of the land and
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1 were told that there would be no val ue added by 1 the deposition)
2 association of additional counsel at that tine. 2 THE IDECGRAPHER V& are now goi ng
3 Q Wio told you that? 3  back on the record. The tinme is 11:38 a.m
4 A | can't remenber the attorney's nane. He's | 4 BY MR DAV D KASSAB:
5 an attorney that practices up in that neck of the 5 Q M. Borunda, are you ready to continue your
6 woods that Nck is well acquainted with. 6 deposition?
7 Q D d you speak to himor did Nck speak to 7 A | am
8 hin? 8 Q How did the Allison case conme to you?
9 A N ck spoke to him And then | believe | 9 A Through N ck Abaza.
10 spoke to him 10 Q Can you tell me alittle bit about that?
11 Q Were does he practice? 11 A N ck had nentioned that he had been
12 A Inthe -- Dallas-Collin County and sone of 12 approached by Ms. Allison about these issues that she
13 those -- I'mnot very famliar with the nanes of the |13 was having with respect to her stepnother and her
14 different places. 14 father's trust and estate and that she was | ooking
15 Q Is he with a law firnP 15 for a-- alawer to help her with that, asked if |
16 A | don't believe so. | think he's a solo 16 would be interested. And | said | would be
17  practitioner. 17 interested, and | think we started talking directly
18 Q Do you renenber the name of his firn? 18 with M. Allison thereafter and with her brother.
19 A Not as | sit here, no. 19 Q And what is your understanding of the
20 Q You woul d, of course, agree that it woul d 20 issues that she was having with her stepmother when
21 be a good idea to get local counsel who knew the 21  she approached you?
22 political arenain Collin County if that was going to |22 A Vel |1, she was having a | ot of issues with
23  provide a benefit to Rch and Allison's (sic) case, 23 her stepnother. Are you speaking specifical |y about
24 correct? 24 inheritance dispute issues?
25 MR LITILE vjection, form 25 Q Yeah, | nean, why was she wanting to hire a
Page 71 Page 73
1 A Coul d you repeat that? 1 lawyer?
2 Q Sure. If it was going to provide a benefit 2 A She and her brother both were -- it's
3 toRchand Allison's -- Rchard and Caroline 3 miltifaceted. They were unhappy with the manner in
4 Alison's case, you would agree that it would be 4 which their stepnother was handling or refusing to
5 proper to get local counsel ? 5 disclose information. They were unhappy about the
6 MR LITILE (bjection, form 6 fact that their stepnother was not paying for the
7 A Per haps. 7 education of Rchard Junior's children. They were --
8 Q Did you ever attenpt to try to bringinthe | 8 and they were very mich of the mind that the trust as
9 local counsel? 9 they had conme to understand it was not what their
10 A I think we just discussed that, didn't we? |10 father had intended.
11 Q Rght. But did he decline is what 1'm 11 Q Ckay. Dd you neet either Caroline or Rch
12 saying? 12 in person before they signed the engagenent
13 A | don't think that we ever got to that 13 agreenents with your |aw firn®
14 stage of offering or requesting that he join. 14 A Quite a bit, yes.
15 Q Can you tell nme how you cane to the 15 Q About how many times?
16 determnation that it would not provide a benefit to |16 A | couldn't tell you, but the conversations
17 Caroline and R ch's case? 17 went on for a period of nonths. There were |engthy
18 A | can't recall as | sit here, no. 18 conversations about every aspect of what we
19 MR DAVI D KASSAB: ' ve been goi ng 19 understood at the tine, the case, the possibilities,
20 for about an hour and 15, and | got a request from 20 the pitfalls, the types of financial arrangements to
21 Lance to take a break, so go off the record. 21 engage us. Al of it. | think we started talking to
22 THE VIDEQCRAPHER ¢ are now goi ng 22 themnaybe three nonths before they ultinmately signed
23 off the record. The tineis 11:20 a.m 23 any sort of a contract with us.
24 (Recess taken) 24 Q As part of you investigating the clains?
25 (M. Lance Kassab did not return to 25 A Absol utely. Talking to them getting their
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1 understanding of the facts and whether we had a solid | 1 | thought they had a fairly good understanding of it,

2 basis to pursue a claim 2 of the main provisions.

3 Q And in your investigation of the clains 3 Q Wien you say before they signed, what do

4  before you signed -- or had the clients sign the 4 you nean?

5 engagerment agreenent, did you get the trust 5 A Before they signed their contracts with us.

6 docunents? 6 Q Ckay. So you think by the tine that they

7 A | believe so, yes. 7 signed their contracts with your firm they had a

8 Q And did you review t hose? 8 good understanding of the trust documents?

9 A Yes. 9 A They had a good understanding, not of all
10 Q And then you said you -- or you had 10 the intricacies of the trust docunents because there
11 conversations with Caroline and R ch about how they 11  night be sone probate practitioners and estate
12 were going to engage your firm whether it be hourly |12 planners that don't understand sone of those things.
13 or contingency? 13 But they understood their rights, their |ack of
14 A V¢ tal ked about everything with respect to |14 rights, their options, all of that before they signed
15 the case, the neaning of the trust documents, the 15  up, yes.

16 potential avenues to attack the trust docunents 16 Q And how do you know t hat ?

17 and/or ultimately this will, the -- what we perceived |17 A Because we discussed it with them

18 as mssteps that Robin, the stepnother, had al ready 18 Q And they told you they understood?

19 commtted even under the then governing trust 19 A They -- the way our conversation went

20 docurent, that third amended, | think it was. And we |20 evidenced to ne that they understood, the main thing

21 talked about -- yes, about the different alternatives |21 being that they did not have any present right to any

22 they had to hire us and pay us, what the terns vere 22 sort of -- to conpel Robin to make any sort of

23 of each respective, whether hourly or contingent fee, |23 distributions to themfromany trust, that they woul d

24 contract. 24 only have a right to possess anything fromthe trusts

25 Q Wth regard to the trust documents, will 25 when Robin passed away, that prior to that, Robin had
Page 75 Page 77

1 you classify those as being conplicated docunments? 1 discretion about howto -- whether and howto

2 A They are -- well, yes, the last one, it is 2 distribute the assets fromthe famly trust, that she

3 afairly conpl ex docunent, yes. 3 had no obligation to distribute anything fromthe

4 Q What ' s your understanding of the various 4 nmarital trust or the surviving grantors' trust.

5 trust documents that were at issue? 5 Q Ddn't you in some of the notes -- first

6 MR LITILE (bjection, form 6 off, we got your files. I've |looked through them |

7 Q Like how many -- first off, let's start how | 7 knowthere was a docunent drafted that outlines the

8 nmany were there? 8 trusts. Do you recall doing a docunent that outlines

9 A The trust was established in 1989. It was 9 the trusts?

10 anended twice in 2011. And it was anmended for the 10 A | believe so, yeah. Vaguely.

11 final time in 2013. Smultaneous with that anendnment |11 Q Do you recall in that document calling it a
12 was the execution of awll that we also contested. 12 conplicated structure?

13 Q Ckay. And did you go over these trust 13 A | don't recall, but if that's what it says,
14 docurments with Caroline and Rch at the outset of 14 that's what it says. And | wll -- as we sit here
15 the -- or even before the representation? 15 now it isa--if youlook at the totality of that
16 A Per ny recol | ection, we discussed 16 trust docunent, it's not a sinple trust.

17  everything about them yes. Everything we had 17 Q It"s so conplex that you had to map it out,
18 with -- we had available to us we discussed with 18 right?

19 Rchard and Caroline before they -- before they ever |19 A | had -- | wanted to make sure | understood
20 signed any kind of contract. 20 everything. | mean, | understood it by reading it,
21 Q D d you get the inpression that Caroline 21  but | wanted to make sure | condensed it so that |

22 and Rch didn't really understand the trusts? 22 didn't have to keep rereading it.

23 A Initially they did not have a conplete 23 Q I's that a yes?

24 understanding of the 2013 anendrment. By the time we |24 A No. It's what | said.

25 were done with our conversations before they signed, 25 Q So you don't agree that the trust was so
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1 conplex that you had to map it out? 1 or Nck who she asked that if she wanted to switch
2 A No, | don't agree. 2 later on, if she could do that?
3 Q But you mapped it out because you wanted to | 3 A | don't recall whether it was me or N ck.
4 understand it? 4 | recall beconing aware of it at that time. | don't
5 A | mapped it out, as | said, because | 5 knowif we were all onacall or inthe same room |
6 didn't want to have to go and reread it every tine. 6 don't renenber specifically. But | know that
7 | wanted to have a sunmary of the terns that | was 7 Caroline asked whether she could switch |ater on, and
8 looking at. 8 Nck said that she could, but she would have to get
9 Q So that's the only reason why you nmapped it 9 independent advice on that.
10 out is to have a sunmary? 10 Q And you as you sit here today, you cannot
11 A Rght. Sol -- it's a quick reference 11 recall if you were involved in that conversation or
12 guide. 12 if that was just relayed to you by N ck?
13 Q Gt it. Wth regards to the discussions 13 A | can't recall one way or the other.
14 that you had with Caroline and Rch early on about 14 Q And that suggestion about independent
15 the fees, what do you recal | about those discussions? |15 counsel, was that made verbally or in witing?
16 A Vel |, they were long running discussions. 16 A | believe it was verbal.
17\ were asked about both hourly and contingency fee 17 Q C(kay. And so then the net result of those
18 contracts, what their terns were, what they meant. 18 conversations were that Caroline engaged the firm--
19 ¢ expl ai ned t hose. 19 I'msorry, engaged your firmand Ncholas' firmon an
20 V¢ were -- during our conversations 20 hourly arrangenent, and R ch engaged your firmand
21 Caroline began to express a belief that Robin woul d 21 Nck's firmon a contingency fee arrangenent,
22 settle very quickly after we filed litigation. | 22 correct?
23 explained to her ny viewthat | thought that was 23 A Correct.
24 unlikely. And the reason | explained that to her is |24 Q As you sit here today, you cannot recall
25 because it was apparent to ne or ny belief based on 25 whether or not you actual |y heard Caroline ask that
Page 79 Page 81
1 what | heard fromCaroline that she was basing her 1 question or whether or not that was just relayed to
2 decision to sign an hourly contract on the, | 2 you by Nck?
3 thought, wongheaded notion that Robin was going to 3 MR LITILE (bjection, asked and
4 settle very quickly after we sinply filed the 4 answered.
5 petition. 5 A | can't recall specifically one way or the
6 So we di scussed both types of 6 other.
7 arrangenents, the terns, told themthat they coul d 7 (Exhibit 6 narked)
8 signit, they could go with whatever they preferred, 8 Q Let me show you what |'ve marked as Exhi bit
9 which one over the other. 9 No. 6. Isthat the mapping out of the trusts that
10 And Caroline at one point asked 10 you were referring to earlier?
11  whether -- if she went on an hourly contract, she 11 A It mght be. | don't recall specifically,
12 coul d subsequently switch to a contingency fee 12 but it looks like it, yeah.
13 contract. And | believe Nck told her that she 13 Q Have you seen this document before?
14 could, but she would have to engage independent -- or |14 A | think so.
15 separate counsel to advise her with respect to that. 15 Q Do you know who prepared this?
16 Q That was early onin the -- at the outset 16 A | woul d be the person to have prepared
17 of the representation, not when she |ater switched? 17 this.
18 A That was in response to her question before |18 Q Keep that in front of you because | may ask
19  she chose any sort of financial agreement with us 19  you sonme questions about it as we go through the
20 whether she could later on swtch. 20 trusts and it might be beneficial to you.
21 Q Ckay. So before she even signed an 21 But et me show you this, which |'ve
22 engagenent with your firm y'all are having these 22 marked as Exhibit No. 7.
23 discussions about the -- what type of arrangenent, 23 (Exhibit 7 narked)
24 fee arrangenent you coul d have with Caroline. And 24 Q It's an email fromyou to Caroline cc'ing
25 it's your testinony that Caroline asked -- was it you |25 Nck Abaza, correct?
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1 A It is. 1 designations."
2 Q And this is before the engagenent with your | 2 Q And, of course, all that information would
3 firm correct? 3 beinportant to the lawsuit. Agreed?
4 A | believe so. 4 A Yes.
5 Q And then you state, "I have reviewed the 5 Q And it looks like in the second paragraph
6 trust document, though not in detail. | wll if/fwhen | 6 you re talking about the available clains, correct?
7 youretainus. It is a conplicated structure wth 7 A Second par agr aph?
8 various triggering events potentially creating 8 Q Yes.
9 different trusts and scenarios." 9 A Just give me a second. (Reviewi ng) Yes.
10 Dd | read that accurately? 10 Q And was it your understanding that by this
11 A You di d. 11 time, Robin Allison had still failed to provide an
12 Q So you at least called the docunent 12 accounting concerning the trust to Caroline?
13 conplicated, correct? 13 MR LITILE (bjection, form
14 A | believe |'ve repeatedly saidit's a 14 A Yes.
15  conplicated docunent, yes. 15 Q Do you know when Carol i ne began requesting
16 Q | was unclear on that, so -- 16 an accounting fromRobin Allison?
17 A It's a conplicated docunent. 17 A | believe it was in -- it was either early
18 Q -- that's why | was asking you the 18 2018 maybe going back as far as |ate 2017 that she
19 question. 19 had gotten repeated brushoffs from Robin and her
20 So it looks like you're replying to an |20 attorney | think eventually.
21 email that Caroline sent you asking whether or not -- |21 Q And so what's the requirenment tinew se for
22 or actually asking N ck whether you guys had read the |22 a -- you know to provide an accounting if you' ve
23 trusts and what your |egal strategy woul d be. 23 been requested one?
24 Agreed? 24 A | think it's 60 or 90 days. | can't
25 A That | ooks to be the case. 25  remenber.

Page 83 Page 85
1 Q Then you' re respondi ng about the trust 1 Q So it was wel | overdue by the time she came
2 docurment, and then it looks like in the third 2 toyou?
3 paragraph of your email you talk about strategy. Is 3 A Very much so.
4 that correct? 4 Q So this -- you ultimately -- | believe it
5 A | think -- yeah, that's what it seens to 5 was around the My 2019 tine frame is when you send
6 be, yes. 6 the agreement over to Caroline Allison to be retained
7 Q And it states, "Along with the lawsuit, | 7 on an hourly arrangenent, correct?
8 will send out initial wave of discovery. In 8 A As best | canrecall. | don't know the
9 particular, inthe initial wave we will ask for all 9 specific dates off the top of ny head, but, yeah,
10 trust records, all previous versions of the trust, 10 sonetine in that tine frane.
11 all testamentary documents of your father and all 11 Q And what's your understanding of the fee
12 available financial records and non-probate 12 arrangenent that Caroline was going to have with your
13  designations.” 13 firnP
14 Dd |l read that accurately? 14 A She was going to pay us on an hourly basis
15 A ['msorry. | spaced out for a second. 15 for work that we perforned, but she was going to be
16 Q Sure. Soread that -- go ahead and read 16  paying half the standard hourly rate, or half the
17 that second sentence of the third paragraph for ne, 17 anmounts billed, in other words, and she was al so
18  please. 18 going to be responsible for 50 percent of the costs
19 A Qut | oud? 19 and the fees of the litigation.
20 Q Yes. 20 Q So on the invoices that you woul d send her,
21 A Second sentence of the third paragraph, "In |21 was your hourly rate cut in half or were you just
22 particular, intheinitial wave will ask for all 22 dividing the overall fees by two?
23 trust records, all previous versions of the trust, 23 A Per ny recollection, | think | -- | put the
24 all testanmentary docunents of your father and all 24 invoices together based on standard rates and then
25 available financial records and non-probate 25 divided the amount due in half. And | think | noted
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1 that somewhere on the invoice, but I'mnot -- | can't | 1 Q Can you give ne a range of fluctuation?
2 recall. That was always the agreenent, and that's 2 A Not really.
3  how Caroline paid, half of the anmounts on the 3 (Exhibit 8 marked)
4 invoi ce. 4 Q I"I'l show you what | narked as Exhibit
5 Q D d you have any other -- specific to 5 N 8
6 Caroline Allison any other fee-sharing agreement with | 6 A Are we going to shuffle these off for now?
7 Nck Abaza or any other arrangement with Nck Abaza 7 Q Yeah, you can put themaside for now
8 about Caroline Allison's case? 8 That is an email fromyou to Caroline
9 A Fee- sharing arrangenent ? 9 Alisoncc'ing Nck and it Iooks |ike attaching the
10 Q Yes. 10  hourly engagenent agreenent, right?
11 A Wth respect to the hourly engagerent ? 11 A Yes.
12 Q Yes, just who was going to do what work or 12 (Exhibit 9 narked)
13 bill a-- 13 Q And then Exhibit No. 9 is the hourly
14 A No -- 14 engagenent agreenent, correct?
15 Q - certain way? 15 A It is.
16 A - it was Nck and nysel f. 16 Q You can see in Exhibit 8 the email. You
17 Q So it was just if you did work, you woul d 17 say, "P ease see the attached PDF file of the hourly
18 bill; if Nck didwork, he would bill? 18 fee agreement. Please reviewit carefully at your
19 A Correct. 19 earliest convenience and | et me knowif you have any
20 Q Did you tell Caroline who woul d be taking 20 questions." Rght?
21 the lead on the case? 21 A Yes.
22 A | believe it was discussed and agreed that 22 Q D d she have any questions about the
23 | would be the lead attorney on the case. 23 engagenent agreement ?
24 Q As the lead attorney, did you have 24 A Not that | recall after | sent it. She
25 ultimate -- excuse ne, ultinate responsibility for 25 had -- so Caroline's a fairly sophisticated and
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1 the case? 1 educated lady, and she had negotiated with us on the
2 A Yes. 2 terns of the agreement prior to signingit, in
3 Q But, of course, you and N ck shared joint 3 particular with respect to the fees to be charged.
4  responsibility, correct? 4 V@ discussed everything with her. And then once
5 A Correct. 5 those were all agreed and then put into this docunment
6 Q How were you paying your half of the 6 and she received it, | don't recall receiving any
7 expenses? Do you have |ike an operating account? 7 other questions fromher.
8 A | was paying for themeither with ny 8 Q Wen you say "negotiated," you can see on,
9 business credit card or out of the operating account, 9 | believe it was Exhibit 7, that March 29, 2019 enail
10  yes. 10 fromyou, if you go on the second page, there was an
11 Q Do you have a line of credit? 11 email fromNck to Caroline that says, "Here is what
12 A | don't knowif | had a line of credit at 12 we propose.” Right? And it says "hourly whereby"
13 the tine. 13 and then it gives the hourly rates?
14 Q What was your business credit card limt at |14 A Uh- huh.
15  the tinme? 15 Q And then it has a contingency fee bel ow
16 A Between 20 and $30, 000, | think. 16 that?
17 Q So if there was an expense that was nore 17 A Yes.
18 than 20 or $30,000, you would not be able to pay it? |18 Q So you' re proposing one of those two
19 A No. | would pay it with ny operating 19 arrangenents to her, right?
20 account. 20 A Those arrangements were being proposed to
21 Q Hw much did you have in your operating 21 her, yes.
22 account during the time period of the representation |22 Q And then when you say she negotiated the
23 on average? 23 rate, what do you rmean by that?
24 A | can't really answer that. It fluctuated. |24 A | mean after she -- after she opted for the
25 | don't knowas | sit here what that nunber is. 25 hourly contract, she approached us about reducing the
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1 hourly rate because we had a contingency fee interest 1 Q Who are the associate attorneys

2 inRchshalf. And soin her view she proposed we 2 contenplated to be working on her case?

3 reduce it by 50 percent. | think that's what we 3 A There were at that time no associate

4 ended up agreeing to, and that's what we did. 4 attorneys contenplated to work on her case.

5 Q And do you think that nade sense to reduce 5 Q How about paral egal s?

6 it by 50 percent? 6 A At that time there were no other associates

7 A Not necessarily. 7 or staff of any kind that were contenplated to be

8 Q So you think it would have been okay to 8 working on the case.

9 charge her full hourly rates for the work that you 9 Q So when Caroline Allison retained you and
10 were performng even though you had a contingency fee |10 Nck's lawfirm you guys didn't have any paral egal s
11 agreenent with her brother? 11 or anybody el se working for you?

12 A | think it would have been proper had we 12 A Nck had -- Nck has a | think,

13  opted to do that, yes. 13 admnistrative secretary/paral egal that he works

14 Q Al right. 14 with.

15 MR LITILE Just so I'mclear, ny 15 Q It wasn't contenplated that she would bill

16 third page of Exhibit 7 is blank. Is that just the 16 at all on the case?

17 way it kind of came out? 17 A | don't -- | didn't have one thought about

18 MR DAV D KASSAB: Vés that the enail? |18 it one way or the other.

19 MR LITILE Yeah. | assume it's the |19 Q Do you know i f she billed on the case at

20 way it came out. 20 all?

21 MR DAVID KASSAB: That's right. 21 A | don't believe so.

22 MR LITILE Al right. 22 Q And Paragraph 2.03, is that the negotiated

23 Q Have you ever had an arrangenent with 23 provision in there about having the rates cut in

24 siblings before where one sibling is paying you on 24 half?

25 the hourly -- on an hourly basis and the other on a 25 A Gve me a second. (Reviewing) | believe
Page 91 Page 93

1 contingency fee? 1 so.

2 A | don't recall one way or the other at the 2 Q G to the second page, Paragraph 3.02. You

3 nonent. 3 made clear that no settlenent will be made without

4 Q How about just in general with joint 4 the client's approval, right?

5 clients, have you ever had a client pay you by the 5 A R ght.

6 hour and another client in that sane litigation pay 6 Q And this agreenent itself does not have an

7 you on a contingency fee? 7 arbitration provision, correct?

8 A No. Typically when we represent clients, 8 A Let ne finish going through it real quick.

9 miltiple clients that are all in the sane financial 9 (Reviewing) It does not. No, it does not.

10 arrangenent. 10 Q And it was signed May 29, 2019, right?

11 Q Did you consult wth anybody, an outside 11 A Correct.

12 ethics attorney or anybody |ike that, on what may be |12 Q Al right. Sol want totalk with you a
13 appropriate in that type of situation? 13 little bit about the three trusts and kind of go into
14 A | didnot. | evaluated the requests she 14 the details and your understandi ng of how they worked
15 nade, and we agreed to it. 15 and how they operated. There was a surviving

16 MR DAVI D KASSAB:  (bj ecti on, 16 grantor's trust, right?

17 nonresponsive after "I did not." 17 A Correct.

18 Q On the -- going to Exhibit 9 whichis the 18 Q There was the marital trust?

19 contingency fee agreenent, under Attorneys' Fees, 19 A Yes.

20 Paragraph 2.01, are you wth ne? 20 Q And there was the fanly trust?

21 A [ am 21 A R ght.

22 Q And it lists you, your rate, N cholas 22 Q (kay. \Wés Robin supposed to contribute her
23 Abaza, his rate, associate attorneys, paralegal and 23 personal assets to any portion of any one of those
24 staff, right? 24 trusts after Richard, S. died?

25 A R ght. 25 A There is no requirement in the document
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1 that I'maware of to affirmatively require Robin to 1 property, of any kind of separate property into the
2 place any assets in the trust. 2 trust. The provisions that | think you' re
3 Q Are you aware of Robin testifying in her 3 referencing are to the extent that it had happened,
4 deposition that it was her understanding that the 4 that is howit was going to be handl ed.
5 trusts required her separate property and her share 5 Q So there was this -- there was a narital
6 of comunity property to be deposited into the 6 agreement in '94, right, between R chard Allison, S.
7 surviving grantor's trust before it was transferred 7 and Robin Allison?
8 anywhere el se? 8 A | don't recall the date of it, but there
9 A | don't recall specifically, but | think 9 was both a prenuptial agreement, as | recall, and
10 there mght be some lack of clarity there. 10 then a marital agreement that supplanted it after
11 Q In fact, you deposed Robin Allison, right? |11 they got married.
12 A | did. 12 Q And the terns of the narital agreement were
13 Q Yeah. And so you don't recall her 13 that each party keeps their separate property, right?
14 testifying that way? 14 A | believe so.
15 A I'mguessing there's a lot of her 15 Q And that there is no comunity property?
16  deposition that | don't recall as | sit here right 16 A Per ny recol | ection.
17 now 17 Q And that incone fromthe separate property
18 Q But it's your understanding that that was 18 renains separate property and earnings are separate?
19 not a requirement? 19 A If you have the docunent, it would be
20 A Correct. 20 easier. | can't remenber all the terns of it.
21 Q Do you recall Robin testifying that the 21 Q I"'mtesting your menory a little hit, |
22 property was -- that the property that was going into |22 understand that, but | went to know what you renenber
23 the surviving grantor's trust and then she deci des 23 about how the trust worked.
24 what todowthit after that? 24 A | can summarize it for you. In general
25 A | recall Robin saying something about that, |25 terns, as | recall, everybody was -- the estates --
Page 95 Page 97
1 yeah 1 the marital estate was supposed to remain separate
2 Q And that the surviving grantor's trust was 2 property of each party.
3 to be funded with her separate property and her share | 3 Q And then Richard Allison's will provided
4 of the community property? 4 that he leaves all property to his trust, originally
5 A | don't recall what she said inthat regard | 5 dated 1989 and amended thereafter in 2011, right?
6 one way or the other. | can talk to you about the 6 A R ght.
7 terns of the trust if youd like. 7 Q And then the Rchard Allison Trust, the
8 Q But you disagree that that was a 8 trust becormes recipient of all that property?
9 requirenment of the trust? 9 A O such property as was bequeathed in the
10 A That it was required that she put all her 10 wll, yes.
11 personal property into the surviving grantor's trust? |11 Q And then with regard to distributions to
12 Q That it was to be funded with her separate |12 the various beneficiaries, what did that trust
13 property and her share of the comnmunity property. 13 provide?
14 A So the problemthere is that the question 14 MR LITILE (jection, form
15 isnot quite right. The way the surviving grantor's |15 A The -- before the passing of Dr. Alison or
16 trust was -- the way the trust was to work, to the 16 after the passing of Dr. Allison?
17 extent that there was separate property in the trust 17 Q Let's start with before.
18 initially before Dr. Alison passed away, any 18 A Before it was, to ny recol |l ection --
19 separate property was supposed to be accounted for 19 although I'll be better able to answer any questions
20 separately. And upon the passing of one of the 20 if | look at the docunent again. But per ny
21 grantors, any such separate property was to flowinto |21 recollection, since you' re testing ny nemory, during
22 the surviving grantor's trust to the extent it was in |22 the lifetime of Dr. Allison-- let ne put it this
23 the trust. 23 way. Wile both grantors was alive, it was a
24 | see nothing anywhere in the trust 24 revocable trust that was for their benefit. They
25 docurent that required transfer of her personal 25 could distribute as nuch of the income and princi pal
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1 to thenselves as they elected to do so. They were 1 sit here.
2 alsothe trustees. Vént ne to keep -- 2 Then we go to the fanily trust. The
3 Q And then -- are you finished? 3 famly trust was again for Robin's benefit. Robin
4 A Vell, | was going to ask you if you want me | 4 had the discretion as trustee to distribute to
5 to talk about what happens after. 5 herself as much of the income and principal as was
6 Q Yeah, that was going to be ny next question | 6 necessary when taking into account all other assets
7 was after. 7 available to her to pay for her life fairly
8 A S0 -- and this is off nenory, so I'Il do 8 liberally, as | recall. There's sone |anguage in
9 that caveat. But per ny recollection, after 9 there about that.
10 Dr. Alison passed -- or after the first of the 10 Robi n al so had the discretion to, if
11 grantors passed, rather, the trust was going to be 11 she felt like it, but she had no obligation to make
12 divided into three trusts. 12 distributions to other of the descendants. That
13 The first trust was a surviving 13 would be Rchard, Jr., Caroline and their children.
14 grantor's trust. The surviving grantor's trust was 14 And there's sone |anguage in there that it was in
15 supposed to receive the surviving grantor's share of 15 particular the hope of the grantors that their
16 community property and whatever of the surviving 16 grandchildren had the opportunity to receive a good
17 grantor's separate property was in the trust. That 17  education.
18 there were also, | believe, various personal itens, 18 And then | believe as to the famly
19 art, jewelry, china, cars, things of that nature, 19 trust, upon the passing on -- of the last of the
20 that were supposed to go into the surviving grantor's |20 grantors, that trust would be distributed, whatever
21 trust. The surviving grantor's trust was for the 21 was left init, if anything, for Caroline and
22 benefit of only the surviving grantor. 22 Rchard. Sonething al ong those |ines.
23 Shoul d the surviving grantor not touch |23 Q And | knowit was a nemory test, but that's
24 it or not do anything about it, upon the passing of 24 your general understanding as you sit here today
25 the surviving grantor, the assets were to flowto | 25 about how the trust worked?
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1 think the famly trust. |'mnot sure about that 1 A That's ny best recollection as | sit here
2 part. 2 without having | ooked at the docurent.
3 In any event, the biggest thing with 3 Q Rght. | understand. You know, there was
4 the surviving grantor's trust was that it was 4 the marital agreenent, some contention by Robin that
5 revocable and all the assets in it upon revocation 5 they tore it up?
6 would go to that individual that revoked it. 6 A That's what they said initially -- or
7 So in this case, Robin had the 7 that's what Robin saidinitially. W pursued the
8 right -- the unqualified right to sinply revoke the 8 docurent through discovery and through subpoena. V¢
9 surviving granter's trust and take everythinginit. 9 ended up finding -- | think Mke took the |aboring
10 Gkay. Sothat's the surviving grantor's trust. 10 oar on that finding with I think some help from
11 O the other assets remaining in the 11 Caroline or Rchard, | can't remenber who, the
12 trust, they were to be divided, per ny recollection, 12 drafting attorney of those documents. And we -- so
13 with as much of the assets as could pass tax-free to |13 we subpoenaed those. ¥ got those.
14 the famly trust, and the bal ance was to flowinto 14 The problemwith the narital
15 the marital trust. 15 agreenent, the reason why it wasn't of particul ar
16 The narital trust was for Robin's 16  benefit, is because it has a sunset provision, which
17  benefit, and she as trustee was -- had the authority |17 neant that a fewyears after it was executed, it
18 to distribute to herself -- well, she had -- she was |18 becane ineffective.
19 todistribute to herself, as | recall, quarterly all 19 Q Ddn't you have sone discussions with
20 of the incone fromthe trust. And she had the right 20 sonebody about whether or not tearing up the narital
21 toinvade the corpus of the trust to the extent it 21 agreenent was valid? | thought | renenber |ooking in
22 was necessary to keep her in the custominto which 22 the files --
23 she was accustoned. And then | think upon her 23 A | think I consulted with a friend of nine
24 passing, | think it flows into the famly trust or -- |24 who is a famly law attorney about whether that woul d
25 | can't remenber what happens upon her passing as | 25 beavalidway torevoke it. And | believe the
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1 answer was no, but | can't recall. 1 Q Wi ch were who?
2 Q Do you agree that Robin was linited on what 2 A | believe the renainder beneficiaries of
3 she could take fromthe marital trust? 3 the marital trust and the famly trust were Caroline
4 A In some ways, yes. 4 and R chard.
5 Q And how was she |inited? 5 Q Do you think it was inportant to know what
6 A So she had the right -- she was to 6 FRobin's assets were during the underlying litigation?
7 distribute to herself quarterly all income, and she 7 A | think it would have been maybe
8 could invade the corpus of the trust to the extent it | 8 interesting information, but there was no claimto
9 was necessary in her discretion as trustee to 9 FRohin's assets.
10 mintain herself in the customto which she was 10 Q You don't think it was relevant to
11 accustoned and the way into which she was accustomed |11 establishing that she was inappropriately tapping
12 fairly liberally. 12 into the principal of the marital trust?
13 Q So she can just deplete it outright? 13 A V¢ didn't see any evidence that she was
14 A So when Richard and Caroline cane to us, 14 tapping into the principal of the marital trust.
15 they were convinced, and they voiced this repeatedly |15 Q Wiat evi dence did you review that woul d
16  before they hired us and during litigation, and we 16  have indicated that one way or another?
17 saw correspondence fromRobin | think to this effect, |17 A | mean, | think we've produced the file.
18 that there would ultimately be nothing left for them |18 There's a massive anount of financial infornation,
19 Q And | understand that, that that's what 19 including partial trust accountings, information we
20 they were afraid of. But legally she could not do 20 subpoenaed fromthe trusts' accountant, the estate
21 that, Robin could not deplete the trust? 21 planning docurments, partnership docunents for the
22 A In different circunstances she coul d. 22 partnerships that held the underlying assets. W had
23 Q Wiat do you nean by that? 23 avery significant amount of financial information
24 A If she got, for instance, a rare disease 24 upon which to formthat judgment.
25 that required outstanding medical care that's not 25 Q Wien you say trust accountings, what are
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1 covered by insurance, she could deplete all of it. 1 you referring to?
2 Q Sure, | understand that. But under 2 A I'mreferring to the trust accountings
3 ordinary circunstances, she couldn't just go deplete 3 that -- the partial trust accountings that we managed
4 it all and blowit on something? She couldn't go buy | 4 to conpel Robin to produce by going to court and
5 aseveral mllion dollar mansion for herself? 5 getting them
6 A She could continue to live in the fairly 6 Q Wi ch you cal | ed inconpl ete, right?
7 confortabl e way to which she was accustoned to |ive, 7 A | did.
8 and she coul d spend as much as of it as required for 8 Q You di d?
9 that. 9 A | did.
10 Q But she had a -- is it a fiduciary 10 Q Yeah. They were inconpl ete, weren't they?
11 obligation that she had? Is that what you woul d 11 A As best | can recall, they started shortly
12 classify it as, to not go out and just blowthe noney |12 after the passing of the decedent and they continued
13 on sonething that, you know, she's unaccustoned to? 13 until -- 1 think the last bit of information we got
14 A Rght. If she -- for instance, if she was |14 was -- as far as the accountings thensel ves, was
15 not accustoned for flying on a private jet before the |15 through January of 2021, | think.
16  decedent passed away, she was not then entitled to go |16 ne of the positions that we had
17 out and buy a private jet. 17 taken, and we have litigated this in various cases
18 Q And she had a fiduciary obligation not to 18 with differing results, is that we were entitled to a
19 do that? 19 trust accounting. Per the code, it's fromthe period
20 A Yes. 20 of the last accounting or the inception of the trust,
21 Q And those fiduciary obligations vwere to 21 whichever is later. Because they were not able to
22  who? 22 produce a previous trust accounting, we had taken the
23 A They were -- well, they were to herself as |23 position that we wanted a trust accounting from 1989
24 beneficiary, and they were to the remai nder 24 forward. W& were not able to get that.
25 beneficiaries as a class. 25 V¢ al so took sone issue with the

Carlisle Reporting
depos@carlislereporting.com




Jorge Borunda

10/24/2023
Page 106 Page 108

1 accountings that -- the period of tine for the 1 possibility for her to do a lot of damage and not

2 accountings which they did produce, and we went to 2 violate her fiduciary duties.

3 court repeatedly to try to get that addressed. 3 Q | understand that.

4 Q Now, Robin was required to exhaust what was | 4 A On top of that, as to the fanly trust, she

5 inthe narital trust before she could tap into the 5 actually had discretion to distribute to any of the

6 famly trust, correct? 6 class of beneficiaries that's named in there, and

7 A As | sit here, | don't recall whether she 7 that includes the grandchildren, whatever she thought

8 was required to exhaust the principal fromthe 8 was necessary for their health, education,

9 narital trust, the corpus, before she coul d access 9 nmaintenance, support and so on. And in that regard,
10 the income fromthe famly trust. But in general 10 if Robin decided Erik needs a house, Hla needs to
11 terns, with that caveat, yes. 11 get a PhDin fine art, she coul d have done that and
12 Q If it's in your notes, you would agree with |12 could have significantly depleted the assets of the
13 ne that that's howit worked if you wote it down 13 trust in that way.

14 that way in the exhibit we were | ooking at? 14 Q But there's also the counterpoint that
15 MR LITTLE  Show hi mwhere you are. 15 there was a chance she woul d not depl ete anyt hi ng?
16 Let's take a look. | mean, since that's not part of 16 A In our estimation and in R chard and
17 the menory test, apparently, | mean, at least you're |17 Caroline's estimation, there wasn't such a chance.
18 going to let himuse sone note that he wote at sone |18 Q Véll, | don't want to know about R chard
19 point while you sit over there and read. 19 and Caroline's estination because they' re going to
20 A What exhibit is this? | foundit. 20 testify about their own estination.
21 Q It's somewhere on here, and | have it 21 A Sure.
22 witten down, Trustee is to distribute such incone 22 Q But | want to know about M. Borunda's
23 and principal as necessary taking into account all 23 estimation. You say that there was not a chance that
24 other resources available to beneficiary to keep 24 she woul d die and | eave things to Rchard and
25 surviving grantor accustoned to standard of Iiving. 25 Caroline?
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1 MR LITTLE | think then you were 1 A V¢ were guided by the information our

2 reading fromyour notes. Are you |ooking -- 2 clients gave us. Qur clients gave us infornation

3 MR DAVI D KASSAB:  True. 3 that they were -- they were convinced, based on how

4 MR LITILE -- at Exhibit 6? 4 Robin had been doing things, that there woul d be no

5 MR DAV D KASSAB: | was reading from 5 assets left for them W& were also guided by Robin's

6 ny notes but pulled it fromthis. 6 own statenments in correspondence that said there was

7 MR LITTLE "This" meaning what, 6? 7 likely to be nothing left at the end of the day.

8 THE WTNESS:  This is Exhibit 6. 8 Caroline went to great lengths to tell

9 MR DAV D KASSAB:  Yes. 9 us about Robin's lack of business sophistication and
10 MR LITILE You're |ooking at 10  the manner in which she was degrading the assets of
11  sonething. | just want to nmake sure |'mlooking at 11  the trust, in particular the marital trust. And upon
12 the sane thing you are, nan. That's all. 12 those being depl eted and degraded as they had been
13 A Is there any way that we could look at the |13 because the apartments broke down, there were
14 trust docurent itself to have the definitive source, 14 increasing vacancies and so on and forth, then she
15 parse this out? 15 would start dipping into the famly trust.

16 Q "Il tell you what, we'll cone back to it 16 Q What correspondence fromRobin Allison are
17  whenever we get there. 17 you referring to stating there woul d be nothing | eft
18 The point |'mtrying to get at isthat |18 inthe trust?

19 Robin couldn't just strip the assets fromthese 19 A It was correspondence that Caroline

20 trusts bare. She had fiduciary obligations to 20 provided to us between herself and Robin where Robin
21 mintainthemat |east to what she was accustomed to |21 says that there was likely to be nothing Ieft,

22 sothat if she was to pass away, they would go 22 sonething to that effect.

23  Caroline and R ch? 23 Q Enai | s?

24 A So there's several layers there, right? 24 A | believe so.

25 Yes, she has fiduciary duties. There's also the 25 Q So you didn't provide -- strike that.
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1 You didn't value the fact that 1 Q Ddn't you tell Caroline and Rch not to
2 Caroline and Rich were remainder beneficiaries in 2 lose sleep over it?
3 these trusts, you didn't give it any val ue whatsoever | 3 A That's right, because | thought we had the
4 when cal cul ating your contingency fee. |s that 4 better of the argunent.
5 correct? 5 Q Yeah, you didn't give it too much wei ght,
6 M LITTLE (bjection, form 6 did you?
7 A Ddwe -- I"msorry, could you repeat? 7 A | didn't say that.
8 Q Yeah, let ne rephrase it. So when 8 MR LITTLE (bjection, asked and
9 you're-- and we'll get to the contingency fee 9 answered.
10 contract, but you were only entitled to obtain a 10 A | said | thought we had the better of the
11 contingency fee on basically assets that were in 11 argunent.
12 dispute, right? 12 Q Isn't that what you told the nediator, that
13 A R ght. 13 you didn't think it would prevail ?
14 Q So if Caroline and Rch are going to get 14 A You do a lot of things in nediation that
15 noney coming to thempotentially through these trusts |15 you don't necessarily a hundred percent believe when
16  shoul d Robin pass away, you didn't provide -- you 16 you're posturing with respect to the nediator.
17 didn't value that at all in comng up with your 17 MR DAV D KASSAB:  (hj ecti on,
18 contingency fee cal cul ation? 18  nonresponsi ve.
19 A Vel |, our contingency fee calculationis 19 Q Do you renenber ny question?
20 based on the totality of the circunstances at the 20 A No.
21 tine that we calculated the fee. Wen we initiated 21 Q M question was: Isn't that what you told
22 these contests and these trust challenges, as we 22 the mediator, that you didn't think -- that argunent,
23 explained to Rchard and Caroline, everything was 23 the no contest clause argunment, woul d prevail?
24 going to go into dispute, a 100 percent of it. And 24 A | don't have the specific recollection of
25 it did, the reason being Robin chose to invoke the no |25 discussing that with him | wouldn't be surprisedif
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1 contest clause of all the docunents. 1 | did say that.
2 And not only did she choose to invoke 2 Q Do you ever have the val ue of Caroline and
3 it; she pursued it vigorously to the point that she 3 Rch's remainder beneficiary rights appraised as they
4 went and hired an expert to try to make it stick to 4 existed prior to litigation?
5 disinherit Caroline, disinherit Rch and their 5 A | don't even now how you woul d do that.
6 children. Had we not prevailed, there was a risk 6 Q So is that a no?
7 that Rch and Caroline and their children would 7 A That's an | don't know even now how you
8 receive zero. 8 would do that.
9 Q That was after you initiated litigation 9 Q And so | take it that means you never did
10 that she invoked that, right? 10 it, right?
11 A Yes. 11 A Yes, that's right. | wouldn't beginto
12 Q Yeah. And you didn't give much credence to |12 know howto do that. | don't think anybody can.
13 that argunent, did you? 13 Q Vell, | didn't ask you if you thought
14 A | have not been in a case prior to this one |14 anybody could. And you know how these things work.
15 where a litigant went out and hired an expert to try |15 | ask the questions, and you try to give responsive
16 to make it stick. And based on what we saw 16 answers. M question was sinply: You never did
17 thereafter, Robin was going to do everything wthin 17 that?
18 her power to make it stick, yes. 18 A | have answered your question.
19 Q That wasn't ny question. M question was: 19 Q Rght. And you're not an expert in howto
20 You did not give very much credence to Robin's -- to |20 value that, correct?
21  Robin invoking the no contest clause. You didn't 21 A | amnot.
22 think it was a legitimte argunent? 22 Q Do you agree that that interest has sone
23 A No, | thought there was a legitinate 23 value?
24 argument. | thought that we had the better of the 24 A Wi ch interest at what point in tine?
25 argunent. 25 Q Véll, let's start with before they
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1 initiated litigation. That point intime, the fact 1 contingency fee agreenent between your law firm
2 that they were remai nder beneficiaries, does that 2 M. Trevino's lawfirmand Abaza's law firmwas --
3 have any val ue? 3 did not set forth a division between the various
4 A Possi bl y. 4 firns of what the firns were going to receive or how
5 Q Have you ever had to have any of your 5 they were going to share in the contingency fee
6 contingency fee cases valuated with a banker in your 6 agreement in conpliance with the disciplinary rule.
7 practice? 7 A | don't recall that allegation, and
8 A [''msorry? 8 frankly, it doesn't make sense since we were all a
9 Q So, for instance, do you have a line of 9 part of the sane firm
10 credit now? 10 Q Ckay.
11 A For ny law firn? 11 (Exhibit 11 narked)
12 Q Yes. 12 Q "1l show you what | marked as
13 A No. 13 Exhibit No. 11.
14 Q Have you ever had one? 14 | already prenarked before the break
15 A V¢ had a line of credit when | was with -- 15 an affidavit that you had given in this case, sol'm
16 partners with Jereny. 16  skipping one exhibit here.
17 Q Didyall docontingency fee work with that |17 So Exhibit 11 is the second anended
18  firnP 18 petitioninthe Gl Echols case, and we'll get to
19 A Yes. 19 Exhibit 10 in just a mnute.
20 Q And were you invol ved with, you know the 20 MR LITILE So we're not going to
21 line of credit or nmanaging that with the bank? 21  have a gap in nunbering -- at the end we're just
22 A No. 22 going to have a gap in nunbering for a few nonents?
23 Q After the lawsuit was filed, do you give 23 MR DAVID KASSAB:  Yes.
24 that renainder beneficiary any val ue? 24 M LITILE ot it.
25 A The only value it woul d have woul d be 25 Q If you turn to Page 4 of this second
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1 anything that we were able to nonetize for the 1 anended petition, you' |l see the first full paragraph
2 client. 2 says, "Defendant Abaza then contacted Jorge Borunda
3 Q Let me show you -- 3 and Mchael Anthony Trevino of the firmRadack &
4 MR LITTLE David, just real quickly. 4 Borunda, P.C to enter into a division of fee
5 | know we haven't been going for that |ong. 5 agreement or arrangenent for the division of fees
6 MR DAVID KASSAB:  Yeah. 6 between lawyer who are not in the sane firmto
7 MR LITILE Downstairs, if you guys 7 simultaneously and jointly represent the plaintiff."
8 are going to want to take lunch, they kind of cut off 8 Do you see that?
9 at acertaintime. | don't want to interrupt you in 9 A | see that.
10 the nmddle of something, but if we want to kind of 10 Q Véds M. Abaza in your same firmat that
11  pause briefly and talk about lunch. Thereis sucha |11 tine?
12 thing as too late to have |unch downstairs. 12 A I think, although I can't recall to a
13 MR DAVID KASSAB: Let's go off the 13 certainty, Nck maintains his own separate practice,
14 record. 14 but | think at this time he was al so of counsel with
15 THE VIDEOCRAPHER ¢ are now goi ng 15 Radack & Borunda.
16 off the record. The tine is 12:37 p.m 16 Q You see on the first page they at |east
17 (Lunch recess) 17  sued Ncholas Abaza, Law C(ffices of N cholas Abaza,
18 THE VIDECCRAPHER V¢ are now goi ng 18 P.C, right?
19 back on the record. The timeis 1:33 p.m 19 A They did.
20 BY MR DAVI D KASSAB: 20 Q And at least there's the allegation that
21 Q M. Borunda, are you ready to continue your |21 M. Echols hired both Radack & Borunda, P.C and
22 deposition? 22 Ncholas Abaza, P.C on a contingency fee agreenent,
23 A | am 23 but there was no division on -- or nothing in witing
24 Q You know, | forgot to ask you about the 24 on how the fee was going to be divided?
25 Echols lawsuit, if you recall an allegation that the |25 A It says that. It also says we somehow t ook
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1 130 percent of the recovery. None of it nmakes sense 1 Q Wio drafted it?
2 tone 2 A | think | did.
3 MR DAVI D KASSAB:  (j ecti on, 3 Q You t hi nk?
4 nonresponsi ve. 4 A | think.
5 Q | understand that. That wasn't ny 5 Q Who el se may have drafted it?
6 question. M question was sinply that the allegation | 6 A It"s possible that ny attorney with ny
7 was that you failed to conply with Rile 1.04 7 participation did some or all of the drafting, but I
8 concerning the division of fees? 8 think | drafted it.
9 A There is that allegation. 9 Q Are you talking about M. Little?
10 Q And, of course, you've adnitted that you 10 A Yes.
11 failed to conply with Rule 1.04 in this litigation by |11 Q This is an affidavit you gave in the --
12 trying to share fees with M. Trevino's firmeven 12 this case -- actually, let ne clarify -- the case,
13 though he is not on the contingency fee contracts, 13 the lawsuit that Caroline filed against you and your
14 correct? 14 firm M. Abaza and M. Trevino and their firns in
15 MR LITILE (bjection, form 15 district court in Harris County, correct?
16 A | disagree. 16 A | believe so, yes.
17 Q How do you di sagree? 17 Q And everything in this affidavit is true
18 A | think what | saidis that we failed to 18 and correct?
19 get Rchard a contract that included Mke as a menber |19 A As best | recall.
20 of the team and Richard didn't sign that. | don't 20 Q | want to turn your attention to
21 recall anything about Mchael and us coming to sone 21  Paragraph 13.
22 unethical agreenent to inproperly share fees after 22 A kay.
23 the fact. 23 Q It appears to me that you're talking about
24 Q VeI, you understand that Mchael is suing |24 apoint intim where Caroline was telling you she
25 for a portion of the contingency fee, right? 25 could not keep up with the legal bills and was
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1 MR LITILE (bjection, form 1 inquiring about her options. Is that --
2 A | don't know what he's suing for as | sit 2 A Let me read it really quickly.
3  here. 3 Q Sure.
4 Q Ckay. Do you think it's ethical for 4 A (Reviewing) Ckay. Gould you repeat your
5 M. Trevino to obtain a portion of the contingency 5 question?
6 fee agreement -- |'msorry, a portion of the 6 Q Yeah. Can you tell ne what Paragraph 13 is
7 contingency fee even though there's no witten 7  about?
8 agreenment signed off by Rch allowing himto obtaina | 8 A | think that is about a neeting that
9 portion of that contingency fee? 9 Caroline and | had follow ng the unsuccessful
10 MR LITILE (bjection, form 10 nediation in July of 2020. After that mediation we
11 A | think that Mchael wouldn't do anything 11  had a pretty significant hearing where a lot of
12 that violates Rule 1.04. | think he is here for his |12 things were taken up by the court. Many were not
13 portion of the contingency fee with Caroline, but 13 resolved. Some were resolved. After that | sent
14 you' d have to ask himabout what he's suing. That's |14 correspondence to Caroline, Rch, Nck kind of
15 ny under standi ng. 15 sunmarizing the hearing and then discussing a little
16 Q And we will. 16 bit of the path forward.
17 So you don't think Rule 1.04 was 17 At sone point after that, as |
18 violated in this case? 18 understand it, Caroline reached out to Nck again, |
19 MR LITTILE (bjection, form 19 think for the third time, expressing her inability to
20 A | don"t think so, no. 20 keep up with the fairly nodest |egal fees we had been
21 Q Al right. Nowlet ne show you what |'ve 21 billing her up to that point. | think Nck gave her
22  marked as Exhibit No. 10. 22 sone sort of accommodations to help her deal with the
23 (Exhibit 10 marked) 23 financial strain, and then he suggested that she call
24 Q Have you seen that affidavit before? 24 me. As| recall, she texted ne, and we arranged to
25 A Yes. 25 neet and discuss these issues. And we did. | think
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1 that's that neeting. 1 specifically had left the path -- the door open to
2 Q And when did that neeting occur? 2 subsequent negotiations. So that there was that
3 A [t's in August. | think it mght be maybe 3 possibility, but that as things stood right there, we
4 late August. 4 wvere going to start preparing the case to go to trial
5 Q Vs it in person? 5 because we had a trial setting in the not too distant
6 A | believe so, yes. 6 future.
7 Q Wio el se was present? 7 Q And you didn't give her an estinate as to
8 A Just nyself and Caroline, as | recall. 8 hownuch it would cost to get the case prepared to
9 Q And you state here that in that neeting 9 trial?
10 Caroline pressed you to give her a quote on what the |10 MR LITILE (bjection, asked and
11 cost was with going forward getting the case through |11 answered.
12 trial, right? 12 A No.
13 MR LITILE (bjection, form 13 Q Wth regard to her statenments that it's
14 A Yeah, she was -- she wanted me to tell her 14 evident Robinis not going to settle, did you agree
15 howmch it was going to cost to take the case the 15 with that?
16 rest of the way. 16 A No. | just explained to you, as |
17 Q Did you give her an estinate? 17 explained in email and | explained to Caroline at
18 A No. 18 that neeting, Collins had specifically left the door
19 Q Why? 19 open to additional negotiations.
20 A Because | couldn't give her an estinmate. 20 Q D d you advi se her about her options to get
21 Q Dd you give her any sort of budget on what |21 a loan fromeither a private conpany, |ike a personal
22 you thought it mght cost? 22 loan or froma litigation funding conpany, to pay
23 A No. 23 your hourly fees?
24 Q Dd you tell her that Robin was going to 24 A Ddl tell her to go get aloan to pay ne?
25 fight the case hard? 25 Q Yeah.
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1 A | told her that getting a case through 1 A No. | offered to help work with her on
2 trial, especially a case such as this, was not an 2 past due fees, give her additional tine to pay,
3 inexpensive proposition. | told her that a lot of 3 restructure those invoices. She gladly accepted that
4 the costs depended on factors that were beyond ny 4 and thanked ne.
5 control. That's what | told her. 5 Q And then you state in Paragraph 16 that in
6 Q Anything el se? 6 md-Qetober of 2020, you state Caroline approached us
7 A I'msure we discussed ot her things. 7 for the third tine regarding her idea of changing to
8 Q Do you recal | anything el se fromthat 8 a contingency fee contract, right?
9 conversation as you sit here today? 9 A Yes.
10 A | mean, | recall different things. | 10 Q So tell me about that.
11  recall Caroline expressing that it was obvious the 11 A So | had given Caroline additional tine to
12 case was never going settle, that it was obviously a |12 pay. | had reduced the payment of the -- the initial
13 ploy by Robin to drive up her fees, that the 13 paynment on past due fees by some amount. | think
14 financial burden of the litigation was nore than she |14 Caroline made a partial payment at that time. |
15  coul d bear, that she was considering dropping the 15 think it was in Septenber.
16 case altogether, and asking about the cost of atrial |16 And after that the cal culus changed in
17 or getting the case through trial. | told her | 17 Caroline's mind. She cane to us. She -- | think she
18 couldn't predict what that would be but that it would |18 approached Nck first, and Nck said talk to Jorge.
19 not be inexpensive, because it's not, but that | 19 Caroline -- and Caroline and | discussed it. A that
20 didn't -- there were too many variables to give her a |20 point it was crystal clear Caroline either couldn't
21 cost or a range of costs. 21 or didn't want to pay on an hourly basis anynore, and
22 And it's possible that we talked about |22 she requested to be swtched over to contingency. |
23 tasks left to be done. | did nention to her at the 23 told her that we could do that but that she shoul d
24 tine, as | nentioned | think in some correspondence 24 have any change revi ewed by independent counsel and
25 following that August 4th hearing, that Collins 25 that she could ask us any questions that she had as
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1 well and that Nck would be putting together a fee 1 entering into a new agreenent. |s that correct?

2 agreerment and sending it to her. 2 MR LITTLE (jection, form

3 Q Is that it? Is that all you recall? 3 A V¢ had gone through that repeatedy with

4 A Lhl ess you have some specific questions, 4  her prior request to switch over, and | didn't feel

5 that's all | can think of off the top of ny head. 5 like beating that dead horse any further. So given

6 Ch, | don't knowif it was during that 6 that | had already explained to her the ranmfications

7 conversation or a subsequent conversation, but once 7 of the switch and she kept bringing it up, | didn't

8 Caroline nade the decision to switch fromhourly to 8 think it was necessary to do so yet again.

9 contingency, | brought up the idea of Mchael joining | 9 Q So is that a correct to --

10 the teamfor the purpose of preparing the case for 10 A It is what | said.

11 trial and to exert additional pressure because of 11 Q Véll, you didn't really answer the

12 that previously expressed possibility of ongoing 12 question.

13 negotiations that Gollins had expressed, that adding |13 A Then ask it again.

14 additional pressure mght also restart the 14 Q Sure. So | take it that during this phone

15 negotiations. 15 call that we're talking about in md-Qctober between

16 Q So this neeting that you had in md-Qctober |16 you and Caroline Allison, you did not advise her

17 with Caroline, was it over the phone or in person? 17 during that phone call about the pros, cons,

18 A | think that was tel ephoni c because at sone |18 advantages and di sadvantages of a new agreenent. Is

19 point ny 80-year-old nother, who |ives in Mexico, 19 that correct?

20 fell and shattered her hip and she was going to have |20 MR LITILE (bjection, form

21 surgery and a variety of things, and so | needed to 21 A | did not do so again.

22 go and be there. So | think that was tel ephonic. 22 MR DAVID KASSAB:  (hj ecti on,

23 Q And the issues with your mom the nedical 23 nonresponsive after "I did not do so."

24 issues and you traveling back and forth, is that one |24 Q These other times that you're talking about

25 of the other reasons why you brought on M. Trevino? |25 in which you say you advised Caroline Allison of the
Page 127 Page 129

1 A That was part of it. But the bulk of it is | 1 pros, cons, advantages and di sadvantages of entering

2 Mke and | have worked in trial together. ¢ work 2 into a new agreenent wth her, when did those occur?

3 well together. And we worked previously in working 3 A In March --

4 up cases. | thought Mke woul d be val ue added and 4 MR LITILE (bjection, form Are you

5 that once Caroline had opted to switch to 5 going back to the beginni ng?

6 contingency, it would be no additional cost to her. 6 MR DAM D KASSAB: | want to know what

7 Soit wouldjust be value added with no additional 7 he neant by his |ast answer that was nonresponsive to

8 financial burden. And it nade sense to ne. 8 ny question.

9 Q Vs anybody el se on that phone call in 9 MR LITILE Ckay. VéIl, then | just
10 nid-Cct ober? 10 want to be clear whether you want himgoing back to
11 A | don't believe so. 11 the beginning of the representation or --

12 Q I's that when you allegedly told her to go 12 MR DAVID KASSAB: No. Because --

13 get another |awyer to look at the fee agreenment? 13 Q So let ne clarify. |'mtalking about after
14 MR LITTILE (bjection, form 14 you already had a fiduciary relationship with

15 A That's what | told her. 15 Caroline, after the first agreement was entered, tell
16 Q Didyou put that inwiting to her? 16 ne all the tinmes after that first agreement was

17 A | did not. 17 entered that you advised her about the pros, cons,
18 Q And, of course, since you' re the only one 18 advantages and di sadvantages of entering into a new
19 on the phone call with Caroline, nobody el se heard 19 agreenent with her.

20 you say it? 20 A So the first time that the issue of her --
21 A Véll, Caroline heard ne. 21 that she raised the issue of switching to a

22 Q Qher than Caroline? 22 contingency fee was, | believe, in Mrch of 2020.

23 A No. 23 Q After she had an agreenent with you?

24 Q And | take it you also did not advise her 24 A Yes. \éll, let ne restate that. She

25 of the pros, cons, advantages or di sadvantages of 25 brought up the issue of switching originally before
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1 we even entered into a -- 1 A August of 2020 sonetine.
2 Q ['mnot talking about that. |'mtalking 2 Q And that's the neeting that you' re
3 about after you had a fiduciary relationship with 3 referring to in Paragraph 13 of your affidavit?
4  her, those tines. 4 A | believe so, yes.
5 A nce we had -- after Caroline signed the 5 Q And that's the neeting where you said it
6 hourly contract, the first time it cane up was in 6 was just between you and Caroline?
7 March, | think, of 2020. The best | recall. 7 A Yes.
8 Caroline reached out to -- | don't knowif it was me 8 Q Rght?
9 or Nck, and she was -- she was behind on her fees 9 And nobody el se was present ?
10 already. And she was expressing to us grave concern |10 A No.
11  about the financial toll of the litigation and her 11 Q And --
12 financial outlook for the year because of GO/ D and 12 A QO rather, correct, nobody el se was
13 things of that nature. 13 present.
14 She brought up the idea of switching 14 Q Gt it. And tell me about that
15 to contingency at that tine. | talked to her and | 15 conversation specifically on how you advised her on
16 explained to her that given the totality of the 16 the pros, cons, advantages and di sadvantages of
17 circunstances, it seemed to ne that rather than give |17 entering into a new agreenent.
18 up contingency fee interest inthe totality of your 18 A Vel |, when she brought up the idea of
19 recovery at that tine, it mght be best for her to 19 switching again because of the strain, | told her
20 renain on an hourly basis because mediation was in 20 that, you know, the net effect of switching over
21 the foreseeable future. And if she could finish 21  would be that she'd be giving up 35 percent of
22 through nediation on an hourly basis, then she would |22 whatever she got at the end of the day.
23 be better off. | thought that was nore fair and 23 V¢ tal ked about that vis-a-vis the
24 reasonable to her, especially since | had a retainer. |24 hourly arrangenent that we had, and | offered her the
25 | offered to -- rather than nake her 25 option of remaining on the hourly agreement -- on the
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1 pay me the invoices as they're sent or replenish the 1 hourly contract that we had and working with her to
2 retainer as it was depleted, | could work off of the 2 nmake the fees nore manageabl e in the i mediate
3 retainer as long as possible, and then we coul d 3 future.
4 revisit the issue. And she agreed. She was happy 4 Q Is that it?
5 about it, and that's what we did. 5 A | mean, as best | can recall.
6 Q That conversation in March 2020, was it in 6 Q D d you send her a copy of any proposed
7 person or over the phone? 7 contingency fee agreenent at either the March 2020
8 A | don't recall. 8 neeting or the August 2020 neeting for her to review
9 Q Vs there anybody el se involved in that 9 prior to?
10  conversation? 10 A Both times she accepted the acconmodations
11 A N ck might have been invol ved, but 1'mnot 11 that we offered to her, and she elected to remain
12 sure. 12 hourly, and so, no.
13 Q Wien was the next tine? 13 Q And then was -- when was the next tine
14 A | know there was nore unhappi ness by 14 that -- next opportunity for you to advise her about
15 Caroline about fees in like June or July. | don't 15 the pros, cons, advantages and di sadvant ages of
16 think switching to contingency cane up at that tine. 16 entering into a new agreenent?
17 | think the next time she brought it up was in 17 A The next opportunity?
18 August. And we again discussed everything. She -- | |18 Q Yeah.
19 talked to her, and she understood. | nean, Caroline |19 A | nmean, every tine | talked to her, | had
20 is what you would call a sophisticated client -- 20 the opportunity to do so.
21 Q Hang on. Let's focus on the question. | 21 Q The next neeting that that occurred.
22 just sinply asked you when that occurred. You said 22 A | don't knowthat it happened in a neeting.
23 it was August 2020. 23 Q Vas it in the Qctober 2020 neeting?
24 A (kay. Just the date range, the tine frame? |24 A The next time that the contingency -- that
25 Q Yeah. 25 Caroline brought up the idea of switching to
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1 contingency was in Qctober. And by that tine, having | 1 Q Vell, you understand that Caroline's hourly
2 gone through it at the outset of the litigation and 2 agreement does not have an arbitration provision in
3 twice before, | didn't see any need to go through 3 it?
4 things again. 4 A | do.
5 Q Ckay. So then at that point you just sent 5 Q Correct ?
6 her the contingency fee agreement and you tell her by | 6 A Yes.
7 email. Let me knowif you have any questions. 7 Q So vere you wal king Caroline through the
8 Qherwise, signit and get it back to ne. 8 provisions of an agreenent that does not apply to
9 A No. | said we're going to send you a fee 9 her?
10 agreenent. You should get it reviewed by a separate |10 A V¢ were wal king Caroline and R ch through
11 counsel. Ask us any questions you may have. 11 the provisions of the agreenents that were options
12 And then what |'mnot certain about is |12 for them
13 whether the idea of adding Mke to the teamcane up 13 Q Ckay. And one of the options was the
14 at that initial conversation or a subsequent 14 hourly agreement that we |ooked at earlier, right?
15 conversation. But it cane up once Caroline had 15 A Yes.
16  decided to switch to contingency. And she was 16 Q And so you wal ked through the provisions of
17 first -- | think she -- | think first she wanted to 17  that agreenent?
18 talk to Mchael. So all of that happened. | don't 18 A | wal ked through the terns of the
19 knowif at that phone call or there was a subsequent 19 agreenent, yes.
20 neeting or phone call, but all of that that happened |20 Q And that one did not have an arbitration
21 before Caroline received the contingency fee contract |21  provision?
22 and -- so there's sone lack of clarity there, fromny |22 MR LITILE (jection, form
23 recol | ection. 23 A Correct.
24 Q After you sent her the contract, did you 24 Q And then you' re saying that you al so wal ked
25 have any discussion with her about the contingency 25 through the provisions of the contingency fee
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1 fee agreement before she signed it? 1 agreenent with both Caroline and R ch?
2 A | believe that she brought up the issue of 2 A V¢ wal ked through the terns of everything
3 atypo and the percentages on the contract. | think 3 with both of them
4 inone portion of the contract it said 35 percent and | 4 Q I'mspecifically referring to the
5 inanother it said 40 percent. | think she during 5 contingency fee agreenent.
6 her reviewdiscovered that. She brought it to our 6 A Yes, | just answer your question. W&
7 attention, and we corrected it. And then she signed 7 walked through the terns of that with both of them
8 it. 8 Q It was a little unclear as to what you
9 Q Do you recal | any other conversations with 9 said. Wen you said "that," | didn't know what you
10 Caroline about the contingency fee contract after you |10 were referring to, so | wanted to nake sure we were
11 sent it to her before she signed it? 11 on the sane page.
12 A She didn't ask ne any questions about it, 12 So what specifically do you recall
13 and | don't know whether she asked anybody el se any 13 with regard to the advice you gave them concer ning
14 advice. 14 the arbitration provision?
15 Q So | take it you never explained to her the |15 A Just explaining what it nmeant, what it is.
16 inplications of the arbitration provision that were 16 Q | want to know specifically.
17 contained in the new contingency fee agreenent? 17 A | don't recall specifically.
18 A | do not recall discussing the arbitration |18 Q And who el se was at that neeting?
19 provision with Caroline at that tine. 19 A N ck.
20 Q Ckay. How about any tine? 20 Q So it was Nck, you, Caroline and R ch?
21 A Wien we first were discussing with Rch and |21 A Yes.
22 Caroline beconming -- representing themin this case, 22 Q After you sent Caroline a contingency fee
23 we wal ked themthrough the provisions of the 23 agreenent, you had no other conversations wth her
24 contract, the contingency fee contract, including 24 about the arbitration provision that was contained in
25 that. 25 the new agreement, correct?
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1 M LITTLE (bjection, formand asked | 1 A | don't recall specifically.
2 and answered. 2 (Exhibit 12 marked)
3 A Coul d you repeat that. 3 Q I"I'l show you what | narked as Exhibit
4 Q Yeah. | just want to be clear that 4 N 12
5 regarding the new contingency fee agreenent that 5 A Can | set these aside at this point?
6 Caroline signed, that version of it that was sent to 6 Q Yeah.
7 her after she had al ready signed the hourly 7 So this is an email between -- | ooks
8 agreenment, you did not have any other conversations 8 like Nck Abaza, you, and the bel ow enails are
9 with her about the arbitration provision. Is that 9 concerning -- looks like they're fromRch to N ck,
10 correct? 10 correct?
11 MR LITTLE Sane objections. 11 A So thisis an email fromNck to ne
12 A | -- 1 think I've answered the question, so |12 forwarding a previous thread that includes, it |ooks
13 1I'll stand on ny answer. 13 like, Rchard's signed contingency contract.
14 Q VEll, | don't know what your answer was. 14 Q | want to direct your attention to the
15 A It shoul d be on the record. 15 second page. There's an email fromN ck Abaza to
16 Q Are you not going to answer the question? 16 Rch dated June 10, 2019 at 6:30 a.m Are you there?
17 A Agai n? 17 A | am
18 Q Yes. 18 Q It looks like he's explaining kind of the
19 A No. 19 fee, what percent the attorneys' fees would be and
20 Q Al right. Have you seen Rob Hancock's 20 the costs associated with case. Do you agree with
21 report inthis case? 21 that?
22 A | believe -- yes, | have, yes. 22 A I'msorry, | was reading it. Could you
23 Q Do you disagree with it? 23 repeat your question?
24 A Yes. 24 Q Yeah. It looks like Nck is explaining to
25 Q Why? 25 Rch the contingency fee and the costs that woul d be
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1 A Alot of reasons. 1 associated with the litigation?
2 Q Vell, give me a few 2 A That's what it seens to be, yes.
3 A It makes incorrect factual assunptions. It 3 Q And if you go to paragraph that starts with
4 nmsunderstands the terns of the trust agreenment. It 4 "costs would be." Do you see that?
5 nmakes guesses about things that are not known. It -- 5 A Yes.
6 it'sjust -- it proposes scenarios that are 6 Q It says, "Costs woul d be what we have to
7 inpossible. It is-- it'sjust -- it's terrible. 7 pay athird party, for exanple, deposition, records
8 Q Now, in the underlying case, you never 8 froma third party such as a hospital or banks, court
9 retained a financial expert of any sort, correct? 9 filing fee, experts such as forensic accounting,
10 A Correct. 10 nediator's fee," end bracket.
11 Q You didn't have an accountant who coul d 11 Do you see that?
12 value the estate, so to speak, correct? 12 A | do.
13 A Had an accountant who coul d val ue the 13 Q So you agree that at |east Nck was
14 estate? 14 contenplating hiring a forensic accounting expert in
15 Q Yeah. 15 this case?
16 A V¢ retained an accountant, | recall, for 16 A No. | think Nck was giving exanpl es of
17 sone other purpose but not -- we did not retain 17  possibl e costs.
18 valuation experts for all assets. | think we 18 Q You don't think that a forensic accountant
19 retained at sone point a val uation expert for the 19  woul d be a possible cost?
20 apartnents, but | can't be sure. 20 A It woul d be a possible cost, yes.
21 Q Now, you contenpl ated retaining val uation 21 Q And is there a reason you didn't hire a
22 experts, right? 22 forensic accountant?
23 A V¢ contenpl ate everyt hing. 23 A Because we didn't get to a point where we
24 Q Vel I, 1'"masking you specifically with 24 thought one was necessary.
25 regard to valuation experts. 25 Q And why is that?
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1 A Because we thought we -- we devel oped an 1 A | don't recall one way or the other.
2 adequate understanding of the estate and the trust, 2 Q I's there a reason for that?
3 its assets, the values involved. W -- the idea of a | 3 A None particul arly, no.
4  forensic accountant, which R chard and Caroline 4 Q See in the mdd e of the page the paragraph
5 brought up a couple of tines, was for the purpose of 5 that says, "Qient does not object to the
6 finding mssing assets, assets that mght be mssing. 6 participation of any |awers attorneys." Do you see
7 Based on our reviewof the totality of the 7 that, niddl e paragraph?
8 information we gathered, we found nothing that woul d 8 A Yeah, | see that.
9 indicate that there were nissing assets. 9 Q And "may choose to involve in this action,
10 Q Didn't you constantly conplain that Robin 10 including Jorge Borunda who is representing his
11 Alison was not giving you the financial information |11 sister, and waives any potential conflict should one
12 that you needed? 12 arise.”
13 A | don't knowthat | constantly conplained 13 A R ght.
14 about that. 14 Q See that?
15 Q You didn't file a notion to conpel 15 A | do.
16  regarding that? 16 Q D d you have any discussions with the
17 A V¢ were conducting discovery, yes. 17  Alisons, Caroline and Rch, about potential
18 Q That wasn't ny question. M question was 18 conflicts between themother than what may be
19 not were you conducting discovery. M question was: 19 contained in these fee agreenents?
20 Didyoufileanotionto conpel stating that Robin 20 A As | recall -- | recall sone discussion
21 was not giving you the financial information that you |21 about that, yes.
22  needed? 22 Q And when did that discussion occur?
23 A Yes. 23 A In advance of themsigning any contracts
24 Q And, in fact, you told the nediator, didn't |24 with us.
25 you, in your mediation nenorandumthat discovery was |25 Q So that was before the -- before Caroline
Page 143 Page 145
1 inconpl ete because you were not being provided the 1 signed her first agreement?
2 information that you needed? 2 A Yes.
3 A | may have said that. | don't recall. 3 Q And what was the substance of those
4 Q R ght. 4 conversations?
5 (Bxhibit 13 marked) 5 A As | recall, we talked about the
6 Q "1l show you what | marked as Exhi bit 6 possibility that conflicts mght develop if one party
7 No. 13. Have you seen that docurent before? 7 wanted to, for instance, settle when another did not,
8 A | have. 8 and other possible scenarios. But that's the one |
9 Q Who drafted this enpl oyment agreenent ? 9 canrecall. Andin those circunstances, absent their
10 A | believe Nck did. 10 agreenent to the contrary, we would have a conflict
11 Q Wio drafted the hourly agreement we looked |11 and have to withdraw
12 at earlier? 12 Q D d they ask any specific questions about
13 A | think that was ne. 13 that?
14 Q I's the hourly agreenent a standard type 14 A | don't recall.
15 formthat you use for your hourly contracts? 15 Q At the bottomof the page, there's a
16 A It's atenplate that | nodify to suit a 16  paragraph, it looks like it's bol ded, Approval
17 particular case, yeah. 17 Necessary for Settlenent. Do you see that provision?
18 Q In your fee agreements do you have 18 A | do.
19 arbitration provisions? 19 Q Than it says, "Attorneys will not settle
20 A In contingency contracts and nowin hourly |20 the clains without client's approval. However, the
21 contracts | do. 21 client will not make a settlement or offer of
22 Q Back then did you? 22 settlement without the approval of attorneys.”
23 A In contingency fee contracts, | believe so, |23 Did 1l read that accurately?
24 yes. 24 A Yes.
25 Q But not in hourly cases? 25 Q Do you believe that's an ethical provision?
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1 A | think we've already discussed that, and 1 THE VIDEQGRAPHER W& are now goi ng
2 I'll stand on ny previous answers. 2 off therecord. The tineis 2:15 p.m
3 Q Al righty. 3 (Recess taken)
4 (Exhibit 14 marked) 4 THE VIDEQRAPHER W& are now goi ng
5 Q Let me show you what |'ve marked as Exhi bit 5 back on the record. The tineis 2:23 p.m
6 No. 14. Take a nonent to look at that. Let ne know 6 BY MR DAVI D KASSAB:
7 if you've ever read that case before. 7 Q M. Borunda, have you now had an
8 A | have not read this case before. Do you 8 opportunity to read the entirety of Davis Law Firm
9 want ne to read the case? 9 versus Bates case that we were tal king about?
10 Q "Il direct your attention to a paragraph. 10 A Qui ckly, but, yes.
11 A Ckay. 11 Q | want to turn to Page 4 with you under
12 MR LITTILE I'mgoing to tell youto |12 subsection A the sunmary judgnent notions. Do you
13 read the case, whether he does or not. Soif he's 13 see that?
14 going to ask you about a paragraph, then you get to 14 A | do.
15 read the rest. 15 Q Wiat' s your understanding of the Court's
16 A Al right. I'mgoing to take a minute to 16 holding with regard to that paragraph?
17  review the case. 17 A M/ understanding of the entirety of the
18 Q Vell, let me ask you a question. I1'mgoing |18 case is that the Court refused to enforce a
19 to ask you about a paragraph. Then you can read the |19 contingency fee contract because it found that a
20 rest, according to your counsel. 20 particular -- for separate grounds. It found that a
21 So | ook at Page 5 of 6. 21 particular provision prohibiting settlenent without
22 A Ckay. 22 an attorney's consent was a violation of the rules
23 Q And | want you to read that paragraph 23 and therefore unenforceabl e.
24 starting with, "W are unpersuaded by Davis's 24 And it also concluded that the
25 argurment.” Do you see that paragraph in the niddle 25 contract at issue had been cancel ed the sane day that
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1 of the page? 1 it had been signed, no | egal services had been
2 A | do. 2 perforned, and the attorney seeking paynent of
3 Q G ahead and read that, and | want to ask 3 $70,000 worth of fees was seeking an unconsci onabl e
4 you a question about it. 4  fee.
5 A (Reviewing) Ckay. 5 At the end of the day, the Court
6 Q And then | want to bring you to Page 4, and | 6 assumed without deciding that the provision at
7 there's the paragraph under subsection Athat starts 7 question was severable, so it remains possible that
8 with "Bates and consuners nove for summary judgnent."” 8 that provision is severable, but determned that
9 Do you see that? 9 Dbecause the fee nonethel ess was unconsci onabl e
10 A | see that. 10 because it was $70,000 for no work, that it woul d not
11 Q | want you to read that one, and then I'm 11 enforce the fee agreement.
12 going to ask you questions about both those 12 Q And | want to focus on the first part of
13 paragraphs. 13 your answer talking about the violation of the rule.
14 A (Revi ewi ng) 14 Wat rule was it referring to?
15 M LITTLE WelI, he's going to ask 15 A | think it's set forth as Rule 1.02(a)(2).
16 you to read -- he's going to ask you questions about 16 Q Wi ch requires an attorney to abide by the
17 two paragraphs. |'mtelling you to read whol e the 17 client's decision regarding whether to accept a
18  docurent. 18 settlement offer, right?
19 A ["'mgoing to read -- | need to read this 19 A Correct.
20 whole thing before | answer any questions about it. 20 Q And you see on Page 4 they actual |y quote
21 MR LITTILE You don't get to, like, 21 what the contingency fee contract in that case
22 take a five-page case and ask himone sentence. 22 stated, and it says, "Neither client nor attorney
23 So... 23 will nmake a settlement of the claimherein or accept
24 MR DAV D KASSAB:  Raul has to go 24 any sumwithout the consent of the other." Rght?
25 potty, so we can go off the record. 25 A I'mgoing to have to find that. Were is
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1 that? 1 when your contract violates the rul es?
2 Q That's at the bottomof the paragraph on 2 MR LITTLE (jection, form
3 Page 4 in the brackets. The sentence says, "Here the | 3 A | believe law shoul d be applied to all of
4 contingency fee contract required Tapia to obtain 4 us.
5 Davis's consent to settle," and then bracket, they 5 Q Véll, that wasn't really ny question.
6 quote the language of the fee agreement. 6 A That's ny answver.
7 A | see that. 7 Q M/ question is: Do you think you should be
8 Q And the provision says, "Neither client nor | 8 held accountabl e when your contingency fee contract
9 attorney will make a settlement of the claimherein 9 violates the rules of professional conduct?
10 or accept any sumwithout the consent of the other," 10 MR LITILE (bjection, form
11 right? 11 A | think the rules and the applicable | aw
12 A That is the correct text, yes. 12 shoul d be applied to our contract.
13 Q The provision in the contingency fee 13 Q Are you not going to answer ny question?
14 contract that Rch Alison had and | ater Caroline 14 A I think I just did.
15 Alison had between your firmand M. Abaza's firm 15 Q Vel I, we can disagree.
16 has a provision init that provides attorneys will 16 If you turn, staying on Exhibit 13,
17  not settle the clains without client's approval. 17 the contingency fee agreement, | notice that it's
18 However, the client will not nake a settlenent or 18 only signed by Nck Abaza and Rch Allison. Do you
19 offer of settlenent without the approval of the 19 see that?
20 attorneys. Rght? 20 A Yes.
21 A | don't have it in front of ne, but | will 21 Q I's there a reason why you didn't sign the
22 rely on your reading of it. 22 agreenent?
23 Q Véll, you can go back to Exhibit No. 13 if 23 A N ck was signing on behal f of the both of
24 you need to look at it. 24 us.
25 A Sure. Ckay. Wiich paragraph are we at? 25 Q I's that indicated in here sonewhere?
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1 Q Bottomof Page 1, Approval necessary for 1 A | believe that |ooks like -- if you | ook at
2 settlenent. 2 the contract, it looks like it was a contract --
3 A Ckay. 3 MR LITILE Rght there at the top.
4 Q There it tells the client that the client 4 A Rght. Between Richard and N ck and then
5 cannot settle their claimwthout the approval of the | 5 in the contract R chard consented to ny participation
6 attorneys, correct? 6 and association.
7 MR LITILE (bjection, form 7 MR DAV D KASSAB:  Joe, again, you can
8 A Yes, that says the client will not make a 8 talk to your client on a break. You don't need to
9 settlement or offer of settlement without the 9 instruct himduring the deposition.
10 approval of attorneys. 10 Q So it's your testimony that N ck was
11 Q And that's exactly the type of provision 11 signing on your behal f?
12 that the Gourt in the Davis case found to be 12 A N ck was signing -- Nck was signing the
13 unethical, right? 13 fee agreenent as a party to the agreement. And in
14 MR LITTILE (bjection, form 14 that agreement R chard consented to ny association,
15 A It defines it to be unenforceabl e. 15 but the agreement itself, at least at first, seens to
16 Q Vel |, because it was what? 16 indicate that it's an agreenent between R chard and
17 A Because it's a violation of Texas 17 Nck.
18 Disciplinary Rile of Professional conduct 1.02(a)(2). |18 Q And then you see on Page 5 it has Nck's
19 Q Wii ch woul d make it unethical, correct? 19 typed signature and on Page 6 it says, Attorney for
20 A It would makes it a violation of the rule. 20 Ncholas Abaza, right?
21 Q Remenber when | asked you earlier in your 21 A | see that.
22 deposition whether or not you shoul d be held 22 Q There's no signature by you or indication
23 accountable if you violate the rul es? 23 that Nck is signing on behal f you, is there?
24 A | do recall that. 24 A No.
25 Q Do you think you shoul d be hel d accountable |25 Q Are you famliar with Texas Government Code
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1  Section 82.0651? 1 signed an agreenent that that was going to be the
2 A No. 2 case, and they set forth what | would -- what ny
3 (Exhibit 15 narked) 3 percentage of the fee woul d be.
4 Q | saidit was 0651 because |'mso used to 4 Q And this contingency fee that you were
5 dealing with barratry cases, but this is actually 5 going to obtain or that Rch was required to pay, it
6 82.065. |1'll showyou that which has been narked as 6 was on any recovery. Is that right?
7 Exhibit No. 15. Just reviewthat subsection A if 7 A It"s on whatever the contract says.
8 youwll. 8 Q Can you recal | ?
9 A (Revi ewi ng) Ckay. 9 A No.
10 Q And read it out loud for ne. 10 Q Vére you going to exclude assets that were
11 A "A contingent fee contract for |egal 11 already owned by Rck -- I"msorry, Rch?
12 services nust be in witing and signed by the 12 A | think Rch-- and | can look at --
13 attorney and client." 13 MR LITILE It's 13, | think.
14 Q And we can see with regard to Exhibit 14 A I think Rch-- 1 think there was sone
15 No. 13, the contingency fee agreenent, it was not 15  discussion before this was signed about R chard
16  signed by you, correct? 16 not -- or being concerned that we were going to
17 A | didnot signit, correct. 17 charge a contingency fee if we sonehow nonetized the
18 Q So you did not conply with Section 82.065. 18 assets, the partnership interests that he had at that
19 Can we agree on that? 19 time. And he handwote sonme stuff into the contract
20 A No. 20 about that. And so later on | think we nodified it
21 MR LITTILE (bjection, form 21 toincorporate his -- his changes or address those
22 Q And why is that? 22 concerns.
23 A Because | think it is signed by the 23 Q Do you think it's appropriate for a | awer
24 attorney entering into the contract, the client and 24 to take a contingency fee on assets that are al ready
25 the attorney then to agree to associate nme into the 25 owned by a client?
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1 case and to a fee splitting arrangenent. 1 A I't depends on the circunstances.
2 Q So it's your testimony that this is not an 2 Q Gve e a circunstance where that woul d be
3 agreenment between you and Rch Allison. It's an 3 appropriate.
4 agreement between Nick and Rch Allison and it just 4 A If those assets are not accessible and the
5 authorized N chol as Abaza to share fees with you? 5 client wants access in the present and you give them
6 MR LITILE (bjection, form 6 access to those assets that they otherw se woul d not
7 A | think it's an agreement that N ck and 7 have access to, | think that is appropriate.
8 Rchard enter into that enconpass withinits terns 8 Q Do you give the client any discount for,
9 bringing ne onboard as an attorney to prosecute the 9 you know, the -- | guess we tal ked about this
10 case. 10 earlier. Eventually they would be able to access the
11 Q So you were not a party to this contract? 11  assets, right?
12 MR LITILE (bjection, form 12 A That's an unknown --
13 A | amin some fashion a party or a 13 M LITTLE (bjection, form Ae we
14 third-party beneficiary. 14 talking hypothetically or are we talking R chard and
15 Q Vell, explain that to me because | don't 15 Caroline?
16  understand. 16 MR DAV D KASSAB:  Hypot hetical I y.
17 A | don"t know howto explain it beyond what 17 MR LITTLE Same objection.
18 | just said. 18 A What assets are we tal king about ?
19 Q Are you a party to the contract? 19 Q So you gave a scenario where if you were
20 A | think | amin sone fashion a party, yes. 20 ableto get the clients immediate access to their
21 Q And how are you in sone fashion a party? 21 assets, that woul d be one scenario in your mnd where
22 A Because it's contenplated by N cholas and 22 it would be appropriate to obtain a contingency fee
23 Rchard and nyself at the tine that | would be part 23 on?
24 of the legal teamthat prosecuted the claim Rchard |24 A R ght.
25 was aware of that. Nck was awere of that. They 25 Q I's that right?
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1 A In general terns, yes. 1 A From-- we subpoenaed docunents from
2 Q Do you think that the client is deserving 2 Dr. Alison's original estate planning attorney, as |
3 inthat situation, that scenario, to any discount for | 3 recall. Ve subpoenaed docunents fromthe accountant
4 the fact that they eventual |y would be entitled to 4 for D. Alison and the trust. W& subpoenaed the
5 those assets but, you know, you're just getting them 5 estate planning attorneys -- the subsequent estate
6 those assets quicker? 6 planning attorney's file. ¢ issued various rounds
7 MR LITILE (bjection, formand 7 of interrogatories and requests for production. W
8 (pjection, asked and answver ed. 8 sought accountings, we -- of the trust. V& went and
9 A There you go. 9 inspected the books and records of the various
10 Q You know you can still answer the question. |10 partnerships that hel d the various brokerage
11 | nean, you know that, right, M. Borunda? 11 investnent accounts and apartnent conpl exes.
12 A | do. But if I've already answered it, 12 V¢ deposed Robin. V& spoke with our
13 then I've already answered it. 13 clients about what their understanding was of things.
14 Q | don't recall your answer. Do you recall 14 There's probably more, but we went to great |engths
15  your answver? 15 to uncover all that information.
16 A Not as | sit here, no. 16 Q Wth regard to the estate planning
17 Q Me neither, which is why |'masking it 17 attorneys, who are those?
18 again. Are you not going to answer the question? 18 A | think one of themwas Paisley, | think.
19 A Tel | me the question again. 19 And I'mnot sure if he was estate planning or just
20 Q In the scenario that you just gave nme where |20 general attorney for Dr. Allison. | think he's the
21 it would be appropriate to collect a fee when you get |21 individual who drafted the premarital and narital
22 aclient access to their assets earlier, do you think |22 agreement. M understanding, that he had nore
23 it's appropriate to provide themany sort of discount |23 involvenent with Dr. Allison's dealings. And then
24 on that fee because they were already entitled to 24 the subsequent estate planning attorney | think was
25 those assets down the |ine? 25 doria Hmond. As | recall, that's her nanme, but
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1 MR LITILE (bjection, form 1 I'mnot sure.
2 (bjection, asked and answer ed. 2 Q D d you actual |y receive the records from
3 A ['mgoing to go ahead and answer. MNo. 1, 3 Dboth those attorneys?
4 your question assunes facts that are unknown. So 4 A V¢ received records fromM. Paisley, and
5 that's difficult to answer in that regard. But 5 we received some of the estate planning file that
6 the -- | guess the answer would be it depends. 6 doria Himond had created. But we did not
7 Depends on factors that are not before me at this 7 receive -- we were in the process of procuring
8 time. If you want to shed sone light on sone of 8 responses to the subpoena for the rest of the file to
9 those factors, then we can discuss it. 9 M. Hamond.
10 Q Sure. Wat efforts did you make to uncover |10 Q And then the second nedi ation happened and
11 any assets that were owned by the estate? 11  you told themto hold of f?
12 MR LITILE (bjection, form 12 A V¢ didn't tell themto hold off until -- we
13 A To uncover assets that were owned by the 13 didn't tell themto hold off. V& went to nediation
14 estate? Wat do you nean by estate? 14 before that subpoena was answer ed.
15 Q Sure. WII, | nmean, there was an estate of |15 Q Isn't there an enail between you and the
16 Rchard Allison, Sr., right? 16  records conpany saying, hey, we got these records, do
17 A Yes. 17 you still want then?
18 Q Dd you ever make -- endeavor to figure out |18 A | don't recall that enail.
19 what was in the estate? 19 Q You didn't tell themthat, hey, there's a
20 A Wiat was -- we endeavored to find out what 20 settlement that's being contenplated, so hold of f?
21 was inthe estate and what was in the trusts. 21 A You nean did we emai|l themduring
22 Q So how did you go about doing that? 22 nediation?
23 A V¢ subpoenaed docunents fromdifferent 23 Q No, after nediation.
24 parties. ¢ -- 24 A After nediation there was no settlenent
25 Q Wio? 25 that was being contenplated. There was a settlenent.
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1 Q Not ny words, your words. So I'mjust 1 we'regoing to doa motion to conpel, but --

2 asking you if you recall that email. 2 Q VeI, you're telling themthat you're going

3 A [ manswering your question. After 3 todoit?

4 nediation, | obviously wouldn't have said those words | 4 A That waes part of the plan, yes.

5 because there was no settlenent being contenpl at ed. 5 Q Ddit ultimately come to fruition? Dd

6 There was a settlenent. 6 youfile notions to conpel ?

7 Q Ckay. And then you said accountant. Wich | 7 A As | recall, we did.

8 accountant are you referring to? 8 Q Do you renenber the result? Vere you able

9 A Joe Nenec. 9 toget the information you needed?

10 Q And you actual |y obtained those records? 10 A Sone.

11 A Yes. 11 Q And how many notions to conpel discovery

12 Q And then rogs and requests for production. 12 fromRobin did you have to file?

13 Those were directed towards Robin, right? 13 A | know we had a big hearing that dealt in

14 A Yes. 14 part with a motion to conpel in August of 2020. |

15 Q And who inspected the books and records 15 think there was a followup notion with respect -- |

16 that you're referring to? 16 think there was a followup notion with respect to

17 A M chael di d. 17 the trust accounting and/or to conpel, but | can't

18 Q And they were books and records of the 18 recall specifically.

19 various partnerships? 19 Q Wth regard to the trust accounting, what

20 A Yes. 20 was your argument in that notion to conpel ?

21 Q And then you said deposed Robin? 21 A Li ke we discussed previously, | think that

22 A That was sonething else. And | think | 22 one of the things we wanted was to go further back in

23 said we also procured accountings and perpetual |y 23 time with respect to the trust accounting. Robin's

24 fought for nore information on the accountings. 24 accounting picked up sonetine shortly after

25 Q Because they were insufficient? 25 Dr. Allison's death. V& wanted to go beyond that.
Page 163 Page 165

1 A Because we wanted nore information. V@ 1 W wanted to go to a period of tine before that.

2 thought that we could get -- because we wanted to go 2 There was also a lag in Robin bringing

3 further back in time and because we wanted themto 3 upto current date the accounting that she had

4 actualize through the present. 4 provided, and there was sone tug of war basically

5 Q In your mind were they insufficient? 5 Dback and forth between us and the other side with the

6 A In what context? Insufficient in what way? | 6 Court's involvenent at different times as to the

7 Q To eval uate the case. 7 tining of when she was required to bring that

8 A No, | don't think so, not when you use 8 information up to date.

9 them-- weigh themagainst the totality of the 9 Q Wth regard to Robin's deposition, did she
10 infornation we had. 10 give you anything regarding the assets that were in
11 Q And you understand t hroughout the 11 the trusts or the estate or her own assets?

12 representation you were receiving multiple requests 12 A | don't understand your question.

13 by Caroline and R ch to uncover what assets were in 13 Q Yeah. You said taking her deposition was
14  the estate and the trusts, correct? 14 one way that you were able to uncover the assets that
15 A And we were working on that throughout the |15 were in the estate?

16  case, yes. 16 A It's one of the avenues of inquiry that we
17 Q And ny question was a little bit different. |17 pursued, yes.

18 M question was: You received requests fromthemfor |18 Q So ny question is: Do you recall her

19  you to do so? 19 giving you any infornation about those assets and

20 A Yes. 20 what they were or their existence during that

21 Q And you pronmised themto file notions to 21 deposition?

22 conpel when Robin wasn't giving you the information 22 A | don't renenber.

23 that you wanted, right? 23 Q Dd you ask for bank statements or

24 A | think we told themwe intended to pursue |24 financial statenents fromthe trust?

25 notions to conpel. | don't recall saying | pronmise 25 A Yes.
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1 Q And you obtained al | those? 1 A Prior to the settlenent, yes.
2 A V¢ obtained a variety of financial 2 Q Vs there any depositions taken after the
3 docunents fromthe trust. | can't sit here and 3 settlenent?
4 specify all. | knowwe had financial statements. V¢ | 4 A No.
5 had tax returns. W& had income sunmaries. V¢ had -- 5 Q Wen you say things like that, it gets m
6 we had -- | nean, we had a variety of financial 6 gears turning, so --
7 docunentation. 7 A | apol ogi ze.
8 Q | know there were the accountings, and | 8 Q Now, part of the settlement was to -- a
9 knowthat there were tax returns. |'mtalking about 9 portion of it was to place Caroline and Rch as
10  bank statenents. Any underlying data that woul d 10 trustees over the trust, correct?
11 support those summaries. 11 MR LITILE (bjection, form
12 A Rght, and I'mtelling you we got such 12 A Say that again.
13 information. | can't renenber what all exactly it 13 Q Yeah. Part of the MBA that was ultinmately
14 was, but we did. 14 entered in the case, one of the provisions of it is
15 Q And if you got it, it would beinthe file |15 that Caroline and Rch wll becone trustees over the
16 that was handed over to Caroline? 16 trust?
17 A V¢ produced our file. 17 MR LITILE (bjection, form
18 Q Sois that a yes? 18 A Qver which trust?
19 A Yes. 19 Q Qver the famly trust.
20 Q And now, Robin's deposition was the only 20 A Rght. They were to becone the trustees of
21 deposition you took in the underlying case, right? 21 the famly trust.
22 A V¢ deposed -- the depositions that were 22 Q And did you have any -- did you provide any
23 taken were Rchard, Caroline, | think Rchard s 23  explanation to either Rch or Caroline as to what
24 ex-wife and Robin. W had schedul ed a variety of 24 that role mght entail?
25 depositions of other wtnesses, including Himond and |25 A Yes.

Page 167 Page 169
1 expert witnesses, but those did not cone to pass. 1 Q And tell ne about those conversations.
2 Q ['mnot focused on what depositions you may | 2 A At nediation we wal ked themthrough what
3 have wanted to take. |'mfocused on what deposition 3 the inpact of the settlement woul d be, that they
4 you actuall'y took. 4 would -- that Robin would step aside as trustee, that
5 A And | just told you. 5 she would forfeit all her rights to the famly trust,
6 Q o you -- 6 that Rch and Caroline woul d becone co-trustees, that
7 MR LITTLE | think he may nean you 7 they would have as -- and they woul d becore the
8 personally -- | nmay be m sunderstanding but... 8 Dbeneficiaries, the primary beneficiaries of that
9 Q You took Robin's deposition, right? 9 trust, other than a nllion dollar set-aside for
10 A Yes. 10 their children's education, and that at some point in
11 Q Did you personal |y, Jorge Borunda, take any |11 the future when I think the youngest of themturned
12 of the other depositions? 12 25, that they woul d receive whatever was |eft over in
13 A No. 13 that educational hol dback.
14 Q Do you ask questions in any of the other 14 But with respect to the bal ance of the
15  depositions? 15 account, they as beneficiaries and trustees woul d
16 A | did not ask any questions of R chard or 16  have the right and discretion to distribute any or
17 Caroline, and | was not present for, | think it's 17 all of that to thensel ves wthout any qualification.
18 Kims deposition. 18 Q And that was told to themduring nediation?
19 Q Wio was present during that deposition? 19 A Yes.
20 A Per ny recol l ection, that was 20 Q And who was present during that
21  Nchol as Abaza. 21 conversation?
22 Q Do you know i f he asked any questions? 22 A At various points in time, nyself -- and in
23 A Not as | sit here. 23 various conbinations, nyself, Mchael, sonetines
24 Q So there were a total of four depositions 24 Nck, sometines the nediator, Rchard and Caroline.
25 taken in the underlying case. I|s that right? 25 Q Ddyou think it was a good idea to make
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1 Rchard a trustee? 1 A | thought that it was prudent to do so.

2 A | thought it was a good idea to give 2 Q Ddyouthink it was problematic, the will?
3 Rchard and Caroline the ability to have access to 3 A The wi |l was probl ematic?

4 and distribute to thensel ves the totality of the 4 Q Yes, sir.

5 trust assets. 5 A What do you nean by probl enatic?

6 Q That wasn't ny question. And ny question 6 Q Véll, problenatic to Caroline and Rch's

7 was specifically only to Rch. Didyouthink it was 7 position.

8 agood idea to make hima trustee? 8 A Yes.

9 A [t's -- yes, | didn't see any problemwith 9 Q So then to challenge the will, you asked
10 that. 10 for a handwiting analysis of Rchard Allison, S.,
11 Q Vésn't there a trust agreenent that stated |11 correct?

12 specifically that he was not to be a trustee? 12 A A handwiting anal ysis?

13 A There was. 13 Q Yeah. You wanted to anal yze his various

14 Q So making hima trustee over the trust 14 signatures in order to determne whether or not the

15 didn't bother you at all? 15  wll was forged?

16 A No. 16 A | don't recall that being a thing, no.

17 Q Did you understand R chard to have a 17 Q How were you going to challenge it?

18  disability? 18 A Lack of capacity and undue infl uence.

19 A No. Specifically Rchard and Caroline 19 Q Isn't -- do you recall enails going back

20 denied Rchard having a disability. | have never 20 and forth between you and the clients about getting

21 understood Rchard and | still don't believe Rchard |21 various handwiting sanples from--

22 to be disabled. 22 A To factor into the lack of capacity

23 Q Isn't it true that you told -- 23 analysis.

24 A ["msorry, let me clarify. | think he 24 Q So you recal | that?

25 nmight have a physical disability. | understood your 25 A To the extent -- | believe there was sone
Page 171 Page 173

1 questionto be anintellectual disability. 1 discussion about Dr. Allison's signature changing in

2 Q | understand. Isn't it true throughout the | 2 appearance and |ooking |ike that of a weaker, nore

3 litigation you were promoting and M. Abaza was 3 frail individual over time. And | thought that it

4 pronoting challenging the will? 4 would be a good idea for -- possibly a good idea for

5 A What do you nean, we were pronoting 5 our capacity expert to see if that somehow factored

6 challenging the will? 6 into her analysis.

7 Q Telling Rchard and Caroline that the wll 7 Q And didit?

8 is problenatic and needed to be chal | enged. 8 A Not that | can recall, but perhaps.

9 A I'msorry, |I'mconfused by the question. 9 Q So ultimately you filed a lawsuit agai nst
10  They approached us to challenge the trust and the 10 Robin Allisonin district court and it gets noved
11 will. If the trust was removed but the will remained |11 over to the probate court, right?

12 in place, then that effect of the outcone woul d be 12 A Yes.

13 the sane as if the trust remained in place. 13 Q And what allegations did you nake agai nst
14 Q You understand that they're not the 14 Robin in the probate case?

15 lawyers, right? They're clients? 15 A In the probate case?

16 A Rght. But we weren't pronoting anything. 16 Q Yes.

17 Q You weren't advising themto challenge the |17 A That the -- they were multifaceted, |

18 will? 18 think. It was that the will was invalid because it
19 A V¢ explained to themthe will and the 19 was the product of undue influence and |ack of

20 effect of the will. They said that just |ike the 20 capacity. The sane for the 2013 amendnent. The sane
21 2013 trust amendment, the will was |ike not 21 for the 2013 beneficiary designation change on an
22 indicative of their father's intent, and they wanted |22 |IRA And the sanme for a 2000 -- or the 2011

23 tochallengeit. 23 anendnents to the trust. And that Robin had

24 Q And did you say, hey, that's a great idea, 24  commtted fiduciary duty breaches by her conduct in
25 e should chal lenge it? 25 failing to account for the trust. And | don't know
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1 if there were any others. 1 Q And did you make that deternination before
2 Q Wio drafted the pleadings that were filed 2 or after the first nediation?
3 inthe probate case? 3 A | don't recall.
4 A | did. 4 Q Wiy did -- switching subjects over to the
5 Q And you signed off on then? 5 restated enpl oyment agreenent power of attorney that
6 A Yes. 6 you guys had with Rch, why was it restated?
7 Q And was every factual contention that you 7 A So Exhibit 13, if you'll note, that's the
8 nmade in those pleadings true and accurate? 8 original contract. Richard scribbled on to the
9 A Alot of it turned out not to be after the 9 contract in his own witing sone concerns, some
10 fact, but we based our pleadings on the infornation 10 notes. | frankly have a hard tine reading them to
11 that our clients provided us. 11 be honest, but Nck can read them
12 Q What specifically turned out to be 12 In any event, the other side had
13 inaccurate? 13 requested production of our contracts with our
14 A The thing that most stands out in ny mnd 14 clients, and | preferred not to share with Robin's
15 is Dr. Alison's nedical history and the |ikely 15 attorney anything that R ch thought was of concern.
16  posture of the various wtnesses in the case. 16 Q Do you recal | giving any advice to Rch
17 Q And when you're talking about Dr. Allison's |17 prior to himsigning off on the restated contingency
18 nedical history, what do you nean by that? 18 fee agreenent about what was in the restated
19 A Qur clients told us that there was a clear 19 contingency fee agreement?
20 history of Dr. Allison's capacity beginning to fail 20 A | think Nck's changes to the fee agreenent
21 himdating back to 2008, that it was a very clear 21 were solely to incorporate the changes that R chard
22 record of that, that there were witnesses that would |22 requested, and so | don't recall talking to R chard
23 support that assertion. And that turned out to be 23 about it nyself.
24 inaccurate, not true. 24 Q Those woul d have been di scussi ons bet ween
25 Q And what did your nedical expert that you 25 Ncholas Abaza and R ch?

Page 175 Page 177
1 hired have to say about the capacity issue? Wen did | 1 A | think there's emails about it, but |
2 she believe it started to decline? 2 just -- | didn't talk to Rch about those changes. |
3 A So our nedical expert believed that it -- 3 just renenber saying we can't produce this docunent
4 there was good evidence to go back to early 2013, 4 withour client's handwitten notes to the other
5 nmaybe 2012. In ny conversations with her, as | 5 side, let's get aclean copy. And that's what
6 recall, it was a reach to go back any further, but 6 happened.
7 she would try. 7 Q Do you renenber when you first were
8 Q Did you guys contenpl ate getting a tracing 8 provided an accounting from Robi n?
9 expert? 9 A | don't.
10 A A tracing expert? 10 Q Wien you got the accounting, what did you
11 Q Yeah. |'ve seen some enails between you 11  believe was inconplete about it?
12 and M. Abaza tal king about how you nay need to get a |12 A Vell, the --
13 tracing or an accounting on a comunity property 13 MR LITTLE (bjection, asked and
14 versus separate property. 14 answered.
15 A That refers to the possibility that we 15 A The first thing that comes to mndis the
16 woul d have to ascertain howto differentiate between |16 tenporal scope of the accounting.
17 separate and conmunity property, and we never got to |17 Q Do you recal | those accountings stating
18 a point where that woul d be required. 18 that Witley Penn did not conduct any independent
19 Q Why? 19 reviewor audit of the financial sunmaries that were
20 A Because there wasn't much in the way of -- |20 being provided to themby Robin?
21 of any assets that were outside the trust. 21 A | recall something to that effect, yes.
22 Bverything was supposed to pour into the trust and be |22 Q And how they weren't -- they didn't verify
23 divided according to the trust. The assets that 23 the accuracy or the conpl eteness of the underlying
24 Robin contended were community property we reviewed, 24 data?
25 and they were pretty clearly community property. 25 A | recal|l there being sonething about that,
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1 vyes. 1 to convey to M. Collins?
2 Q Dd you ever make an independent evaluation | 2 A | was trying to lean on M. Qollins to
3 of the underlying data after you obtained it from 3 provide additional information.
4 Robin? 4 Q About what ?
5 A V¢ eval uated the accountings in light of 5 A The trusts and the assets in the estate.
6 all the other infornmation that we had available to 6 Q Basical |y, issues with the accountings that
7 us. 7 they provided?
8 Q And what was your concl usi on? 8 A Vell, let ne --
9 A That the accountings seermed to reflect 9 Q Sure.
10 accurately the activity within the trusts. W didn't |10 A (Revi ewi ng) .
11 necessarily agree with some of the values of the 11 Q Have you revi ewed 2B?
12 assets because of the discounts or sonething al ong 12 A I'mal nost finished with 2B.  Ckay.
13 those lines. | can't renenber specifically. 13 Q Those were conplaints that you were
14 Q Do you recal | any conversations with either |14 relaying to M. Collins about the issues with the
15 Caroline or Rch about how-- themnot wanting to 15 accountings, correct?
16 nediate the case without having evidence concerning 16 A Yes.
17 like the financial situation of the trusts or of the |17 Q And at the very end of that you state, "If
18 estate or Robin not giving themfinancials or 18 your client will not provide a proper accounting for
19 anything like that? 19 all relevant tines, we'll have to take this up with
20 A ['msorry, could you repeat the question? 20 the Court," right?
21 Q Do you recal | having any conversations with |21 A Yes.
22 Rchor Caroline about, you know, themneeding a full |22 Q Ddyou take it up with the Court?
23 set of financials before they coul d nedi ate? 23 A Vé did.
24 A | recall at different points in tinme us 24 Q Those were the notions to conpel that we
25 explaining where we were in the financial picture, 25 tal ked about, right?

Page 179 Page 181
1 Rchard and/or Caroline sonetines insisting there had | 1 A Yes.
2 to be nore, we needed to conduct certain activities 2 Q And were you ever able to obtain proper
3 totheir satisfaction. Sone conversations about 3 accountings?
4 that. And ultimately R chard and Caroline choosing 4 A V¢ were able to expand the tinme for which
5 to nediate based on the information we had avail abl e. 5 Robin accounted for the trust. V& were able to
6 Q \ére you advising themto go forward with 6 address some of the shortcomngs. The Court was not
7 nediation? 7 inclined to force Robin to answer all of the issues
8 A | think | advised themthat if the other 8 that we raised, so we had to pursue other avenues to
9 sidewas willing to negotiate, that it would be 9 procure information. In other words, the Gourt would
10 inprudent to not negotiate, that we had a good 10 not conpel Robin to do some of the things that we
11 understanding of the assets and the trust and the 11 thought Robin needed to do.
12 estate and the val ues. 12 Q D d you ever contenplate going to the next
13 (Exhibit 16 marked) 13 level and appealing the trial court's decision
14 Q ['I'l show you what |'ve narked as Exhi bit 14 through a nandanus?
15 No. 16. Take a look at that and let me know what 15 A V¢ first decided to pursue other avenues to
16 that is. 16 obtain the infornation.
17 A (Revi ewvi ng) . 17 Q D d you ever contenplate filing a nandams
18 Q You can just focus on -- well, it's not 18 to get the information, or were you satisfied that
19 milti emails, sol think it's just an email fromyou |19 the other avenues provided you with the information?
20 to Mchael Gollins, so -- 20 A V¢ vere satisfied at that time with what we
21 A It is. 21  had gotten, the progress that we were making. |If it
22 Q And there's a Paragraph 2, Robin 22 ever becane apparent we needed to do that, then we
23 Supplenental Discovery. Do you see that? 23 would. But | don't think we ever got to that point.
24 A | do. 24 Q So you had no discussions with the
25 Q Can you explain to me what you were trying |25 clients -- and by the clients | nean R ch and
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1 Caroline -- about a mandanus or appealing the trial 1 that, defendant's counsel has stated that there wll
2 judge or sonething |ike that? 2 be no settlement unless plaintiffs apol ogize to
3 A | don't recall. 3 defendant,” right?
4 Q n Paragraph 4 you talk about nediation and | 4 A Yeah, | see that.
5 you state, "As | previously communicated to you, ny 5 Q Wiy even nediate if that's going to be a
6 clientsarewlling to mediate, but they are not 6 requirenent?
7 willing to do so without transparency from your 7 A VeI, we discussed it, and we decided to go
8 client. The accountings are inconplete, inadequate 8 and see what we coul d work out.
9 and al nost conpl etely devoid of supporting 9 Q I's that what ultimately ended the nediation
10 docurentation. And we still have not received the 10  because Robin Allison wanted a witten apol ogy?
11  nedical records your client agreed to provide nonths |11 A Robin Allison wanted a bit nore than that.
12 ago." Rght? 12 She wanted Caroline to apol ogi ze, and she al so want ed
13 A R ght. 13 Caroline to file sonething with the Court admtting,
14 Q And you say, "Qur agreenent to nediate on 14 quote-unquote, that everything she had alleged in the
15 that" -- "on the date you requested was contingent, 15  pleadings was fal se.
16 and it remins so," correct? 16 Q So wal k me through that nediation and, you
17 A Yes. 17 know, when -- how the offers went back and forth,
18 Q But ultimately you went to mediation the 18 what offers were made.
19  first tinme? 19 A There real Iy wasn't much of offers going
20 A Utimately Rchard and Caroline decided to |20 back and forth. As | recall, we talked about -- |
21  nediate. 21 don't knowif this happened at the first or the
22 Q D d you advise themto nedi ate? 22 second or both. But at a hearing wth Judge
23 A | don't recall. | think | mght have. | 23 (opel and, Judge Copel and being a very unorthodox
24 mght have said, |ook, let's hear themout, yeah. 24 judge, went off the record and sort of said, hey,
25 But | don't recall specifically. 25 look, y'all, there's plenty of assets here to go

Page 183 Page 185
1 Are we done with 16? 1 around. Wy don't y'all go split into thirds and go
2 Q Yes, sir. 2 0N your nerry way.
3 (Bxhibit 17 marked) 3 | brought that to Caroline and
4 Q Here's what | marked Exhibit 17. That's a 4 Rchard's attention when Copeland said that. | said
5 nmediation menorandumdrafted by you, correct? 5 that that was interesting, unusual, that it mght
6 A It is. 6 somewhat help us position the case for negotiation,
7 Q To WII Pryor. 7 that it was unlikely to resolve along those terns,
8 A Yes. 8 but that it was a decent starting-off point. | think
9 Q He was the nediator for the first 9 at either -- | think at that nediation we naybe nade
10 nediation, right? 10 that as our initial pitch. And I think we got back a
11 A He was. 11 flat denial by Gollins that the Judge ever said that.
12 Q Are all the statenents you nake in this 12 And their counter, if you can call it
13 letter true and correct? 13 that, was that we mght be able to have a
14 A This is an exercise in advocacy, so | don't |14 conversation involving the apartnents, but before we
15 think | lied. | wouldn't -- | don't -- | don't lie. 15 got to that conversation, as a precondition to that
16 But | may have spun the truth in sone instances. | 16 conversation, Caroline needed to first agree to the
17 can't renenber -- 17 witten apology and to the filing with the court of a
18 THE REPCRTER  May have what the 18 docunent saying that everything she said wes false.
19  truth? 19 V@ -- you know, there was no interest
20 A Spun the truth. Put ny spin as an advocate |20 in our roomin that scenario. V@ tried to propose
21 onwhat it says. 21 alternate terns, like sone sort of famly therapy,
22 Q If you go to the second page under the 22 things of that nature. There was no interest.
23 paragraph Joint Session, are you there? 23 The last thing that cane fromthe
24 A | am 24 other side was, all right, tell you what, thisis
25 Q [t's third sentence. States, "On top of 25 a-- and this came fromthe nediator separately --
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1 you tell Rch that he drops his clains and we won't 1 at issue, plaintiffs estimate that the amount in

2 enforce the no contest clause against him but we're 2 controversy is approxinmately 17.5 mllion," right?

3 comng for Caroline. And Rch was not interested in 3 A Yes.

4 that. 4 Q And how did you cone up with that

5 And as | recall, Caroline, when the 5 estinmation?

6 idea of there might be sone conversation involving 6 A Based on the review of the products of

7 the apartnents, was not too keen on the idea. She 7 discovery and the trust accountings that we had at

8 said those apartnents are in shanbles, they're 8 that tine.

9 delapidated, there are all kinds of problens with 9 Q So even though discovery was inconpl ete and
10 them vacancies, not interested. And then on top of 10 Robin had failed to provide a proper accounting, you
11 that, not interested because nobody was willing to 11 were still willing to go forward wth nediation?

12 say | apologize and |'ma liar in court. 12 A Caroline and Richard were still willing to

13 Q How long did the nediation -- 13 go forward with mediation. It's their decision.

14 MR LITILE Wen you get to a 14 Q Vel I, you at |east were giving themthe

15 stopping point, | need to take a break. Doesn't have |15 advice to go forward with mediation, were you not?

16 to beinthe next ninute or two, so just when you get |16 MR LITILE (bjection, form

17 to a natural point. 17 A | saidthat if they were willing -- if the

18 MR DAVID KASSAB. (ot it. 18 other side was willing to negotiate, that it would be

19 Q How long did the mediation |ast? 19 unwise to not hear themout, and there are a variety

20 A | think it was between two and three hours |20 of reasons for that.

21  nmaybe. 21 Q Ddyou care if the case went to mediation?

22 Q It was M. Abaza and you for Caroline, 22 A | cared that ny clients get a good result.

23 Rch? 23 Q Because it woul d benefit you, right?

24 A R ght. 24 A Because it woul d benefit ny clients.

25 Q And then Robin Allison and Mchael Gollins |25 Q Vel I, you had a contingency fee interest in
Page 187 Page 189

1 are the ones who attended on their side? 1 the case, do you not?

2 A Yes. 2 A Yes, | do.

3 MR DAV D KASSAB: Take a break. 3 Q And so you woul d obtain a benefit if there

4 THE VI DEOCRAPHER V¢ are now goi ng 4 wes a settlenment and it was a good result, right?

5 off therecord. Thetimeis 3:16 p.m 5 A | want ny clients to do as well as | can

6 (Recess taken) 6 help themdo because that's how | do best under a

7 THE VI DEOCRAPHER V¢ are now goi ng 7 contingency fee agreenent.

8 back on the record. The tineis 3:35 p.m 8 Q M/ question was: It would benefit you if

9 BY MR DAVI D KASSAB: 9 there was a greater recovery, correct?

10 Q M. Borunda, are you ready to continue your |10 MR LITILE (bjection, form

11 deposition? 11 A | benefit to the sane extent as ny clients
12 A | am 12 in maximzing their recovery.

13 Q Before the break we were | ooking at the 13 Q Are you going to answer ny question?

14 Jul'y 22nd, 2020 nedi ation nenorandum which was 14 A | have several tines.

15 Exhibit 17. Do you have it in front of you? 15 Q Do you agree that you obtain a greater

16 A | do. 16  benefit -- strike that.

17 Q On the second page under the Hstory of 17 Do you agree that you obtain a benefit
18  Settlement Cffers, |ooks like you kind of state what |18 if the settlenent is a larger settlenent?

19 you had testified earlier about Judge Copel and' s 19 A As |'ve said several times now the better
20 suggestion, right? 20 ny clients do, the better | do under a contingency
21 A R ght. 21 fee agreenent.

22 Q And then the amount in controversy under 22 Q So is that a yes?

23 that section you state, "Though discovery is 23 A That is what | said.

24 inconpl ete and Robin, the defendant, has not provided |24 Q And then you, of course, give a factual

25 a proper accounting for the trusts and other assets 25  background section in the nediation menorandum
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1 right? 1 nmaking against Robin with respect to that clain?
2 A R ght. 2 A It was a technical argunent, but | think it
3 Q And everything's accurate, | assune? 3 was one that had some nerit. And as | recall -- and
4 A | haven't read it. | don't think | would 4 |'d have to go back and reviewto make sure, but as |
5 lie, but again, | mght put an advocate spin on 5 recall, the argunent was that Robin was obligated
6 things. 6 under the terns of the 2013 trust amendnent to place
7 Q And then you give the legal and procedural 7 certain assets inthe surviving grantor's trust.
8 posture, right? 8 Watever separate property of hers existed within the
9 A Yes. 9 trust already, she was obligated to put in the
10 Q And if you go to -- towards the end of that |10 surviving grantor's trust. For exanple, there were
11  section, there's a paragraph that starts with "of 11 itens of personal property that she was supposed to
12 note." Mght be on the fol | owing page. 12 put inthe surviving grantor's trust, the jewel ry and
13 A Yes. 13 art and things of that nature that we nentioned
14 Q It says, "C note, Judge Vel don Copel and 14 earlier. And any comunity property that was in the
15 has repeatedy stated his inclination agai nst 15  trust was supposed to go into the surviving grantor's
16 granting summary judgment indicating that in his 16 trust. Per ny recollection, she had not done so, or
17  experience there is always an issue of fact on nental |17 it didn't appear that she had done so.
18 capacity and undue influence. However, there is no 18 I think the allegation fromthe other
19 fact question concerning the basis for plaintiffs' 19 side was that they had just, you know, sort of done
20 notions." 20 it and then revoked it in a day and sent the assets
21 Dd |l read that accurately? 21 elsewhere. | can't remenber if that had been nade by
22 A Yes. 22 that time or not.
23 Q And that's a true statenent, isn't it? 23 But it did not appear to us that that
24 A Véll, that's ny statenent here. | thought 24 requirement had been fol | owed and that had been an
25 that we had a good basis for our summary j udgnent 25 indirect challenge, soto speak, to the terns of the
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1 notions. 1 trust, and in that way, she had triggered the no
2 Q You of fered to provide those notions to the | 2 contest clause.
3 nmediator. Didthe nediator ever ask for then? 3 V@ visit with an expert witness that
4 A No. 4 we hired both for defensive and of fensive purposes.
5 Q And then you go forward to tal k about 5 | think the expert's name is Judge -- former probate
6 disputed issues of fact and law right? 6 Judge Georgia Akers, | think. And she found our
7 A | do. 7 argument novel, interesting and perhaps neritorious,
8 Q And then you have a Case Strengths section. 8 and she was willing to help us with that argunent.
9 Do you see that? 9 Q D d you ever anal yze what your chances of
10 A | do. 10  success might be with regard to that argunent?
11 Q Is that an accurate recitation of the case |11 A A ways.
12 strengths as you saw t hen? 12 Q And what woul d you give it?
13 A It is an advocate's posture for mediation. 13 A | think that they're not -- there being no
14 Q You see under the Miltiple Bites at the 14 case law about that, it being novel, it was kind of
15 Appl e section? 15 an unquantifiable proposition at the tine.
16 A Yes. 16 Q So nediation failed, the first one, right?
17 Q It says, "Plaintiffs can prevail in various |17 A Spectacul arly.
18 ways. Paintiffs' notion for sumary judgnent 18 Q Rght. And then it's ny understanding that
19 regarding enforcenent of the no contest clause 19 there was an issue with regard to experts and the
20 against Robin alone could result in a conplete |oss 20 other side calling -- Mchael Gollins was alleging
21 for Robin." 21 that you mssed a deadline with regard to the
22 A Yes. 22 experts.
23 Q You see that? 23 A He tried to make that argurent, yes.
24 A Lh-huh, | do. 24 Q And you did a response, right?
25 Q Wiat was the allegation that you were 25 A R ght.
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1 Q And you verified that response, correct? 1 thought was a proper accounting in large part because
2 A | don't recall. 2 of the periods that were not enconpassed by the
3 Q Do you recall stating in the response that 3 accounting and that we needed somebody to do what
4 you did not understand the draft order to be the 4 Robin was apparently not wlling to do.
5 final scheduling order, so you didn't cal endar the 5 Q In fact, you say, "Aven Robin's
6 deadline? 6 long-running refusal to properly account for the
7 A Rght, there had never been a schedul i ng 7 trust at issue as well as considerabl e assets
8 order entered in the case, so there were no 8 involved, plaintiffs request the Court to appoint an
9  deadlines. 9 auditor pursuant to Rule 172." Isn't that right?
10 Q And what was Mchael Gollins' argunent? 10 A | nean, if that's what it says, that's what
11 A That there -- that the draft order was the |11 it says.
12 scheduling order, even though it was never signed by |12 Q | don't want to go through the whol e
13 the Judge. It was in Wrd format, and it was never 13 process of introducing this docunent, so |'mjust
14 entered as an order. As | recall, that was the 14 asking you if you recall that's what you requested.
15 argurent. 15 A | nean, | -- | recall drafting a notion to
16 Q Then you noved for a continuance of the 16 conpel Robin to provide us additional information and
17 deadlines in that notion, right? 17 seeking additional relief. | don't recall the
18 A VeI, wein-- asin the response, | don't 18 specifics of it.
19 recall. If I did, it would be kind of a plan B, so 19 Q Wth regard to the request to appoint an
20 to speak. What ended up actually happening is we got |20 auditor, what was the end result of that?
21 an actual scheduling order follow ng the August 4th 21 A V¢ didn't get one.
22 hearing. 22 Q Vs that notion ever heard?
23 Q That -- the response, the motion to strike |23 A Yes.
24 the experts, that occurred after nediation? 24 Q And the Court denied that request?
25 A I think the response was filed in advance 25 A The Court had a very unusual way of doing
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1 of nediation, but 1'mnot sure. 1 things, trying to -- sonetines trying to avoid
2 Q And then you filed a notion to conpel an 2 rulings altogether, brushing things aside, deferring
3 accounting and renoval of Robin as the trustee? 3 things. The net result was the Court did not grant
4 A R ght. 4 us the relief we were seeking. The Court gave Robin
5 Q You requested to appoint a receiver and 5 sone |eeway with respect to the accounting issue.
6 filed a notion for sanctions, right? 6 The Court linted the tinmes for which Robin had to
7 A Al of the above, | think. 7 account, gave her additional time to conplete that,
8 Q And in that notion you ask for the 8 and told us that we had other avenues to collect the
9 appointnent of an auditor. Do you remenber that? 9 information that we were seeking.
10 A | did. 10 Q And that's when you pursued those ot her
11 Q Can you explain to me what relief you were |11 avenues that we tal ked about earlier?
12 requesting fromthe Court with regard to that? 12 A | don't knowif it was at that time, prior
13 A Real |y, that was nore of an exercise in 13 to that or subsequent to that. But | know at |east
14 applying pressure to Robin. 14 subsequent to that, one of the things we did was
15 Véll, let me back up. | want to make |15 eventually Mchael went to review partnership records
16 sure | understand your question. Wat relief | was 16 for the entities that we -- that are part of this --
17 seeking with what specifically? 17 the underlying dispute. V¢ also -- | don't know when
18 Q | mean what did you want the auditor to do? |18 we didit, but we subpoenaed the various docunents
19 A | wanted the auditor to make Robin's life 19 fromthe various -- like the accountant, things |ike
20 mserable. 20 that.
21 Q I's that what you were telling the Court? 21 Q When you were keeping track of tine on
22 A No. 22 Caroline's case while she was under the hourly
23 Q Vel |, what did you tell the Court? 23 arrangenent, how di d you do that?
24 A | told the Gourt that Robin had not 24 A | maintained a -- well, | had an
25 provided an accounting to our satisfaction or that we |25 application on ny conputer that you can set timers
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1 on, nane them and then | woul d transpose that to a 1 provided to Caroline Allison in this emil
2 spreadsheet and keep track of things that way. 2 whatsoever, right?
3 Q Do you think it's appropriate to bill a 3 A There is not.
4 client for admnistrative-type work like calling the 4 (Exhibit 19 marked)
5 courthouse or filing docunents? 5 Q Then Exhibit 19 is the enpl oynent agreenent
6 A Do | think it's appropriate to? 6 and pover of attorney change to contingency fee
7 Q As an attorney. 7 agreement, correct, regarding Caroline Alison?
8 A | think it's appropriate to bill a client 8 A Yes.
9 for the work you do on the client's case. 9 Q D d you draft this agreenent?
10 Q Regardiess if it's just admnistrative-type |10 A No.
11 work? 11 Q Do you know who di d?
12 A Vell, | kept track of the tasks that | did. |12 A | assune N chol as Abaza did.
13 1 didn't bill for all the tasks that | did. So, for 13 Q Consi dering --
14 instance, if there's atime entry that lists a 14 MR LITILE | just want to note for
15 variety of tasks and one of themis, say, call the 15 the record, | don't knowthat it's an objection,
16 Court, | would not have added tine for, for instance, |16 Exhibit 19 is not the contract that was attached to
17 calling the Court. 17 Exhibit 18. Soif you're inplying that it is, that's
18 Q What about corresponding with the Gourt? 18 not true. Sojust let me make sure that the record
19 A To the extent that that is a substantive 19 is clear.
20 thing, then, yes, | would bill for that. 20 MR DAV D KASSAB: Let's see if we can
21 Q Wiat do you nean by a substantive thing? 21 clear this up.
22 A If it's email correspondence with, for 22 Q Do you recal | when this enpl oynent
23 instance, Judge Copeland with respect to varying -- 23 agreenent, power of attorney change to contingency
24 whatever issues might be in play, then that would be |24 fee agreement was sent to Caroline?
25 substantive tone. If it's anemail to the court 25 A No. |'massuning sonetine in the
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1 coordinator saying, hey, just want to knowif we have | 1 md-CQctober tinme frane.
2 ahearing on this date, then no. 2 Q How many versions of the enpl oynent
3 Q You have an entry on March 31st, 2020 that 3 agreement and power of attorney change to contingency
4 says, "Gollin corresponded with Collin County 4 fee agreenent did you send to Caroline?
5 courthouse resetting hearings." Do you know what 5 A | didn't send any fee agreenents to
6 that was regarding or if that was substantive in your 6 Caroline.
7 mnd? 7 Q Do you know how many versions N ck sent?
8 A | don't recall. 8 A | think that he sent the initial version
9 Q I's there any way for you to figure that out 9 which -- and let ne back up on ny previous answer. |
10 as you sit here today? 10 didn't send any contingency fee agreenents to
11 A No. 11  Caroline. | think I mght have sent the initial
12 Q How about entries that are fol | owup 12 hourly contract.
13  resetting various motions for hearing? 13 In any event, | think that Nck sent
14 A | don't recall. 14 aninitial version of the contingency fee contract.
15 (Exhibit 18 marked) 15 Caroline reviewed it, spotted the typos on the
16 Q Let me show you what |'ve narked as Exhibit |16 percentages, brought those to Nck's attention. Nck
17 No. 18 to your deposition. Looks like that's an 17 corrected that and sent that to Caroline. So | think
18 emil fromM. Abaza to Caroline Allison dated 18 two versions, but | don't know for a fact.
19 Cctober 14, 2020, right? 19 Q And it was around this sane tine,
20 A That's what it says. 20 md-Cctober, Gctober 20 -- or Cctober 14th?
21 Q It says -- the subject line is Updated 21 A | believe so, but | don't knowfor a fact.
22 Agreenent, and it looks like there's an attachment of |22 Q On Exhibit No. 19 I'mlooking at the
23 a fee agreenent, correct? 23 attorneys' fee provision. Are you there?
24 A That's what it |ooks like. 24 A The first bolded -- or the first paragraph
25 Q And we can see that there's no advice being |25 with a heading?
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1 Q Yeah, the heading Attorneys' Fees. 1 There's sonme equivocation about what brought and
2 A Yes. 2 mintained neans. And | told themthat based on the
3 Q And it looked to ne like the | anguage on 3 information they were providing, as we felt confident
4 this provision was a little bit different than what's | 4 we could overcone the no contest clauses.
5 on Rch's contingency fee agreenent in that it 5 Q And it looks like, unlike Rch's agreenent,
6 provides that "If the attorneys are successful in 6 the percentage that you're taking does not exclude
7 recovering any noney and/or property and to the 7 any partnership interest that Caroline mght already
8 extent they're able to defend Caroline Allison's 8 have. |Is that right?
9 interest inthe estate and trust assets along with 9 A That is not witten in this docunent.
10 non-probate assets, they shall receive 35 percent of 10 Q So were you intending on taking a fee
11 the anount, bracket, noney and property, end bracket, |11 interest on partnership interests that Caroline
12 recovered and/or kept that Caroline Allison has an 12 already had?
13 interest in." 13 A No, | don't think so. | think we always --
14 Dd I read that correctly? 14 or at least | always, ny thought process al ways was
15 A Yes. 15 to the extent that Caroline and R ch owned
16 Q So this agreement is providing you with a 16 individually, already had then and there the
17  percentage on any property that Caroline already 17 ownership interest in partnerships, that was not --
18  owns? 18 and that's not something that could be taken away in
19 A n property that -- not that she owns. On |19 this dispute, that that's not something we were going
20 anything that Robinis trying to deprive her of or -- |20 to charge a fee on.
21 thisis neant toclarify -- not to clarify but -- 21 There's an argunent that those were
22 because we had discussed in the initial talks about 22 really locked away in perpetuity and essentially
23 taking on the case, we tal ked about the contingency 23  worthless to thembecause they were subject -- they
24 fee scenario, howthat fee is calculated. Ve 24 were minority limted partner interests subject to
25 explained that to the extent we had to defend them 25 Robin's whins, essentially, and that if we nonetize
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1 with respect to a no contest clause, that that placed | 1 those for them that we achieved value for them But
2 the entirety of the estate, the trust estate in 2 | never intended to charge a fee on those.
3 controversy, or the probate estate if we' re talking 3 Q Soit's sinmlar to their inheritance that
4 about awll. Placesthe entire amount in 4 they woul d have got, you know, had they not filed
5 controversy. And so the entire amount is what the 5 litigation?
6 feeis calculated on. 6 A No.
7 At the first nediation, it seemed to 7 Q So what's the difference between it? |
8 us based on what happened that Robin was going to do 8 don't understand?
9 everything she could to enforce that no contest 9 A D fference between what?
10 clause against Caroline to the extent that she tried |10 Q Wiat you nean by that statenent. | nean,
11 to cut Rch loose and focus her efforts on Caroline 11 really the inheritance, you' re claining a fee over
12 alone. 12 the inheritance that you obtained for Caroline and
13 So we thought it was -- or | thought, 13  Rch now so to speak, instead of themultinately
14 at least, it was -- it was prudent to clarify that. 14 getting the leftovers shoul d Robin pass away?
15 Q D d you advise Caroline Allison or Rch 15 MR LITTLE Like being 30 years
16 Alison about the no contest clause prior to filing 16 later.
17 litigation? 17 Q That's what you're claining a fee onin
18 A V¢ discussed the no contest clauses, yes. 18 this case?
19 Q And what did you tell themabout that? 19 A | think it's entirely distinct. | think
20 A | told themthat these docunents had no 20 that one has absolutely nothing to do with the other.
21 contest clauses. | told themthat oftentines these 21 | think I've explained why already multiple tines.
22 get invoked. It is nore often than not they are not 22 Q Vell, I'mhaving a hard tinme understandi ng
23 successful, the no contest clauses. That the -- | 23 what the difference i s between the partnership --
24 think | discussed the standard. You have to have 24 you're saying that the partnership interest was
25 brought and naintained the action in good faith. 25 arguably |ocked away for a time period?
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1 A R ght. 1 A Yes, | see that.
2 Q Rght? And you got those for them 2 Q Why didn't you just pay back the attorneys'
3 immediately, Caroline and R ch inmedi atel y? 3 fees to Caroline that she had al ready paid you
4 A V¢ essentially nonetized those for them | 4 instead of reinbursing those fees to her fromany
5 guess. W& -- yeah. 5 recovery?
6 Q And isn't that what you're saying you did 6 A V¢ just -- those are the terns to which we
7 wthregards to the -- you know, all the other assets | 7 agreed.
8 that were in the estate? 8 Q Vel I, tell ne about the discussions you had
9 A No. The ultinate ownership of the 9 wth Caroline concerning that.
10 partnership interests that they had was never in 10 A Caroline after we wal ked through the --
11  dispute. The ultimate ownership or right to these 11  after we wal ked through the changes, the terns, all
12 assets was. The uncertainties with regard to these 12 that kind of stuff, she said, well, ook, if you will
13 assets were subject to -- to aninfinite nunber of 13 refund me ny fees, then |'mhappy to go contingency.
14 variables that the others were not. (e is not 14 And we talked about it, and the ultinate agreenent
15 really conparable at all to the other. 15 was that she would get a credit for the fees that she
16 Q | hear what you're saying. | 16 had already paid fromany ultimate resol ution.
17  disagree, of course, but... 17 Q D d you suggest that?
18 Moving on. You can see at the bottom |18 A | guess so. | nean, | don't recall
19 of the page it has that same unethical provision 19 specifically who bought it up.
20 about approval necessary for settlement. You see 20 Q | mean, certainly it would be nore
21 that? 21 beneficial to Caroline if she was paid back those
22 MR LITTILE (bjection, form 22 fees imediately, right?
23 A | see the provision that you are 23 A You woul d have to ask her that. | nean, |
24 referencing. 24 think she would get an inmediate benefit at that
25 Q | thought we went over this. You don't 25 tine, sure.
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1 think it's unethical ? 1 Q And it's nore beneficial to you, less risk
2 A As | nentioned to you -- 2 toyouif it'sjust paidout of her recovery at the
3 MR LITILE (bjection, formand asked | 3 end of the day. Wuld you agree with that?
4 and answered. 4 A Less risk?
5 MR DAVID KASSAB: Vel |, not 5 Q Yes. You didn't have to give back $70, 000
6 concerning Caroline's agreement. 6 that she had already paid to you in that monent. You
7 A A -- 7 couldwait until there was a recovery, if any.
8 MR LITILE You said it was the same. 8 A Wiere are you getting $70,000 fron?
9 Soyou didn't mean the sane, then you can ask anot her 9 Q Wat ever the attorneys' fees were. 65?
10 question. But when you say "the same,” then it has 10 A No.
11  been asked and answered. Like, the fact that it's 11 Q How much were they?
12 asked and answered i s baked into your question. But 12 A They were well less than that. | think the
13 neverthel ess. 13 total anmount of attorneys' fees billed and paid was
14 Q Is that the sane provision that's in Rch's |14 in the 30s.
15  agreenent? 15 Q She only paid you $30,000 in attorneys'
16 A It seens to be the same | anguage. 16 fees?
17 Q Wth regard to the credit of attorneys' 17 A 30-sone thousand dol | ars, naybe 40. |
18 fees section that we see there, why didn't -- 18 think there were sonme paynents that she made towards
19 A Wher e? 19 experts, towards costs, but attorneys' fees of 60 --
20 Q [t's on the first page. QCedit of 20 no. That's ridiculous.
21 Atorneys Fee heading, "Qient will be rei nbursenent 21 Q | want to know how much you think the
22 fromany settlement or judgnent of attorneys' fees 22 attorneys' fees were. 30,0007 Is that what you
23 she has already paid out." 23 said?
24 Do you see that? It's on the first 24 A | think sonewhere -- | don't know that they
25  page. 25 were 30. | think they were somewhere 30 and 40
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1 naybe. Maybe. 1 his--1 thinkit wasinline wth his percentage of
2 Q So back to ny question. It's nore 2 the fee split.
3  beneficial toyouif you-- if you only have to pay 3 Q O d you have any witten agreement with him
4 back those fees in the event of a recovery. Do you 4 regarding those expenses other than the contingency
5 agree with that? 5 fee agreement?
6 A Yeah, | suppose so. 6 A | don't think so, but I'mnot sure.
7 Q And if you go to Page 3, there's the 7 Q Do you have a probl em paying providers in
8 beginning of the arbitration provision. See that? 8 the underlying case?
9 A Page 3? 9 A No.
10 Q Yeah. 10 Q D d you ever receive notices that invoices
11 A Yes, at the bottom 11 were past due?
12 Q Yep. 12 A | think | probably did.
13 A Lh- huh. 13 Q Dd you i nmediately pay those invoices?
14 Q And your testinmony was you only di scussed 14 A | don't recall the timng of it.
15 the arbitration provision at the outset of the 15 Q Do you recal | invoices being sent to you
16  representation, right? 16 that were past due for several months and they
17 MR LITTLE (bjection, asked and 17  weren't actually paid until after the second
18 answered and form 18 settlenent and the MSA was signed?
19 A | think ny testimony is that |1 only recall 19 A | don't recall one way or the other.
20 having discussed it at the outset. | don't recall 20 Q So explain to me what was done on the case
21 one way or the other after that. 21 fromthe md-Cctober 2020 tine frane to the second
22 Q And with regard to that discussion, didyou |22 nediation.
23 explain to Caroline and R ch what the commercial 23 A | don't know --
24 arbitration rules with the AAA were? 24 M LITTLE (bjection, form
25 A No, | did not. 25 A | don't knowthat | can recite for you
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1 Q Did you tell themhow costly arbitration 1 everything that was done on the case during that tine
2 mght be? 2 frame. | cantell you that for sone tine | took a
3 A | don't recall. 3 step back fromthe day-to-day |aboring or -- and
4 Q Do you know if M. Abaza did? 4 interfacing wth opposing counsel for a variety of
5 A | don't know 5 reasons. M nother, as | nentioned earlier. Wen I
6 Q And you can see on this agreement, it's the | 6 got back fromthat, | inmediately contracted a pretty
7 sane as the previous one with Rchard Allison and 7 nasty dose of COM D that sidetracked me for a while.
8 that it's only signed by M. Abaza, correct? 8 Mke and | -- well, Mke was in at
9 A Yes. 9 that point. He started pushing a variety of issues,
10 Q But it looks like M. Trevino is 10 including discovery, notions, trying to get
11 specifically listed in that contingency fee 11 depositions lined up. A sone point Collins and
12 agreenent. So the conversations that you had with 12 Robin broached the topic of nediation again, as |
13 Caroline about bringing in M. Trevino, that was 13 recall.
14 before this agreenent was signed, right? 14 Q That was in Novenber 2021, right?
15 A Rght. As | nentioned earlier, she made 15 A | don't recall specifically the tine frane.
16  the decision, she chose to switch to contingency. 16 MR LITILE (bjection, form
17 And after she nade that choice, that's when the idea |17 Q ay.
18 of Mke coming aboard entered the conversation. 18 A But --
19 Q Ckay. And did Mke have to pay for any of 19 MR LITTILE You said 2021. | don't
20 the expenses once he got onboard? 20 think that's what you neant.
21 A | think so. 21 Q Sorry. 2020.
22 Q What was your arrangenent with himwith 22 A Again, | don't recall the specific tine
23 regard to the expenses? 23 frame. That was a brief discussion, and eventually
24 A | can't renenber the specifics, to be 24 Rchard and Caroline opted not to nediate at that
25 honest. | think -- | think it was inline with 25 time. V¢ kept devel oping the case. V¢ had hearings.
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1 V¢ had Robin's deposition. 1 V¢ al so were on an ongoi ng basi s
2 Mke, like | said, went and inspected 2 engaged in this sort of struggle with Robin and
3 partnership docunents. He kept trying to procure 3 llins for, for lack of a better term the hearts
4 additional information. He ran down, | think, 4 and ninds of Rchard s children. Robin was at all
5 M. Paisley and procured the file there. H did a 5 times trying to either intimdate or entice theminto
6 great bit of work. | spoke to Mke on a regul ar 6 testifying unfavorably toward R chard and Caroline
7 basis to discuss the things that we thought needed to | 7 and favorably towards her. Kim Rch's ex-wife, was
8 be done, and then Mke went out and did them 8 at all times working to see that that happened.
9 Q Between that tine period you took Robin's 9 Hunter at sone point, | think because of a religious
10 deposition, right? 10  experience of some kind, said you know what, | don't
11 A Bet ween what tine period? 11 want to even fight about this stuff anymore. Let
12 Q Fromthe Cctober 2020 tine period to the 12 Robin handle it all.
13 second nedi ati on. 13 There were a variety of problens that
14 A Yes. 14 manifested between the first nediation and the second
15 Q Did any other depositions occur? 15 nediation, both in terns of infornation on the nerits
16 A | think we had schedul ed sone depositions 16 of the case and in terns of how things mght play out
17 and the dates did not work out for sone reason. | 17  subsequently.
18 can't recall specifically what. 18 V¢ al so got additional financial
19 Q And you say that Rchard and Caroline, they |19 information with respect to the trusts, and I think
20 did not want to mediate when Mchael Collins brought 20 that there was a lis pendens or injunction, | can't
21 up that suggestion in Cctober or Novenber of 20207 21 renenber which, that we had originally either filed
22 A | think -- | don't recall specifically. | 22 or procured and the Court dissolved. So that al so
23 think, based on the totality of the circunstances at 23 was not favorable.
24 the tine, the decision was nade not to nediate at the |24 The apartnent conpl exes t hensel ves
25 tine. 25 were liquidated. W knewthe price of Iiquidation.
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1 Q And that was because Caroline and R ch 1 There's a lot that happened, and | can't recite it
2 wanted to know, you know, nore about the assets, 2 all, but there were a lot of things that happened.
3 Robin's assets and her estate pl anni ng? 3 Q And eventual Iy you nediate with -- is it
4 A | don't recall specifically why. 4 Jeff Yates?
5 Q You don't recall themwanting an audit of 5 A Yes.
6 all the finances of the trust? 6 Q Then M. Trevino sends a nediation
7 A | recall themmaking -- saying sonething 7 nmenorandumover to M. Yates. Are you famliar with
8 about that, yes. 8 that menorandun? Had you reviewed it prior to being
9 Q Wth regard to that issue and what you knew | 9 sent?
10 about the finances that were in the trust that 10 A I'msure | reviewed it prior to being sent.
11 everybody was fighting over, what had changed in the |11 Q Looks pretty simlar to the one you sent
12 case between Cctober 2020 and when the second 12 out. Ddyoujust give himthe tenplate?
13 nediation occurred? 13 A | don't recall.
14 A | think we got a good bit nore information. |14 (Exhibit 20 marked)
15 | think we got updated infornation regarding the 15 Q Let me show you what | narked as Exhi bit
16 accounting through I think January of 2021. Mke 16 No. 20. That's the April 12th, 2021 nediation
17 went out and got -- inspected those partnership 17 nmenorandum from M chael Trevino to Jeff VYates,
18 records that | had nentioned earlier. W got 18 correct?
19  supplenmental information fromGollins with respect to |19 A That is what it says.
20 various discovery responses. 20 Q And at least the format |ooks very simlar
21 V¢ al so got sone not so great 21 tothe one that you sent. WII| you agree with that?
22 information in terns of the merits of the case. V¢, 22 A Yes.
23 for instance, uncovered some nedical records that 23 Q Infact, if you go to the Amount in
24 weren't the best indicated lucidity at atime that we |24 Controversy section, it's not nunbered page-wise, but
25 had alleged there wasn't lucidity. 25 looks like it's the third page in.
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1 A | seeit. 1 Periodically Mchael or nyself or sone conbination of
2 Q Looks like it has simlar |anguage to the 2 us and/or the mediator woul d go and answer any
3 nenorandumthat you drafted. And then it says, 3 questions that they had.
4 "Though discovery is inconplete and Robin, the 4 Q O d Caroline and Rch | eave the mediation
5 defendant, has not provided a proper accounting for 5 at any point in time?
6 the trust and other assets at issue, plaintiffs 6 A Towards the latter part of the nediation,
7 estimate that the amount in controversy is 7 they asked if they could take a break and go get some
8 approximately 17.5 nillion," right? 8 food, and | said that they could, yes.
9 A It says that, yes. 9 Q And what time was that at?
10 Q And you have the other menmorandumin front 10 A | don't really remenber.
11 of you. Is it identical |anguage? 11 Q VWas it past 6:00, past 7:00?
12 A It looks to be the same | anguage. 12 A | think it was past 6:00. | can't renenber
13 Q Ckay. So by this time, nowwe' re in 13 beyond that.
14 April 12, 2021, Robin has still failed to provide an |14 Q And di d you have to go retrieve themfrom
15 adequate accounting for the trusts and other assets 15  wherever they were at?
16 at issue, correct? 16 A | didn't go retrieve anybody from anywhere.
17 A By that time Robin had updated the 17  They were gone longer that they indicated they woul d
18 accounting, per ny recollection, Robin had updated 18 be gone. They had said that they'd be gone for |ike
19 the accounting through the end of 2020. ¢ had 19 a half hour, and I think they had been gone north of
20 gotten nore up-to-date information on the various 20 an hour, well north of an hour. And the nediator was
21 accounts. \¥ had gotten additional information 21 pressing us about their whereabouts. And we were
22 regarding the partnerships. 22 trying to make sure that the other side didn't throw
23 Q M question was: By this date, had Robin 23 afit about it. And | think at sone point they went
24 provided a proper accounting for the trusts and other |24 to get a Coke or something, and that's all | can
25 assets at issue? 25 renenber. | don't renmenber anybody going to retrieve
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1 A By that date, Robin had conplied with what 1 them
2 the Court had told her to do at that tine. 2 Q And eventual Iy you advise Caroline and R ch
3 Q So then why are you telling the mediator 3 tosettle their case, correct?
4 that she hadn't provided a proper accounting? 4 MR LITILE (bjection, form
5 A Inour view, the correct way to account for 5 A Eventually | told Caroline and R ch that
6 the trust was to go back to its inception in 1989. 6 the result encapsulated within the terns of the
7 Q Tel | me about the day of nediation. How 7 nmediated settlenment agreenent was a good result,
8 long was it? 8 especially when wei ghed agai nst their options.
9 A How | ong was the day of nediation? 9 Q Tell me what you remenber telling them
10 Q How | ong was medi ati on? 10 about that.
11 A Medi ation was pretty |ong. 11 A About what ?
12 Q How | ong? 12 Q About how it was a good result for them
13 A V¢ started | think at 9:00 in the norning 13 when wei ghed against their other options.
14 on the 13th, and we concluded | believe sonetine 14 A Véll, we had a solid understanding of the
15 after nidnight. 15 estate, the trust, the assets and their val ues.
16 Q Did you have a lunch break? 16 Based on all infornmation available to us, the
17 A | don't remenber -- | think there was food |17 settlenent agreenent represented roughly 50 percent
18 brought in. | don't recall specifically. 18 of the value of those various assets. R chard and
19 Q Wio attended the nediation? 19 Caroline woul d get inmediate and unqualified access
20 A For our side, it was nyself, N cholas, 20 tothe bulk of that amount. They would al so have a
21 Mchael, Caroline and R chard. 21 nmllion dollars to provide anply for their -- for
22 Q VWre y'all in the sane roon? 22 their children's education, which is sonething that
23 A V¢ were. For a portion of the nediation or |23 they told us at the outset of the litigation that was
24 later onin the day, Mchael, Ncholas and | et 24 a big concern for them And then whatever they
25 Caroline and R chard have the roomto thensel ves. 25 didn't use for that education woul d eventual Iy revert
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1 tothem 1 settlement agreement was just the result of the
2 V¢ nonetized their limted partnership | 2 nediation between -- it says Robin Allison and, you
3 assets interest. ¢ got some concessions from Robin 3 know her as trustee of the various trusts, right,
4 intheir children's favor in the formof an interest 4 and then Rchard Allison and Caroline Alison,
5 inaranch. V& got concessions fromRobin that the 5 correct? Those were the parties to the agreement?
6 children woul d be the renai nder beneficiaries of the 6 A Yes.
7 mrital trust. V& would buy them peace and 7 Q Now, this settlenent agreenent, it was
8 certainty. 8 subject to Court approval, correct?
9 And the options other than that were 9 A It was.
10 togototrial. A least that appeared to be, it was |10 Q And what woul d happen if the Court did not
11 either settle or go to trial. The likely -- or the 11  approve it?
12 possible -- the range of possible outcomes of trial 12 A V¢'d be back with -- we'd be left without
13 were everything fromnot only losing but getting 13 settlenent, but we didn't judge that to be a
14 disinherited for thensel ves and their children under 14 particular probability.
15 the no contest clauses, |osing and renaining 15 Q Vel I, did you advise Caroline and R ch that
16 essentially trapped and subject to Robin's whins and |16 if the Court did not approve the settlenent, then the
17 getting nothing or prevailing. And in the event of 17 settlenent woul d go by the wayside?
18 their prevailing, getting |ess than they got under 18 A Yes.
19 the terns of the mediated settlenent agreenent, for a |19 Q And when di d you provide themwith that
20 variety of reasons. 20  advice?
21 And even if they prevailed, there was |21 A At nediation.
22 likely to be significant ongoing disputes with 22 Q Any tine after that?
23 respect to the result of overturning the 2013 23 A | don't recall. As | said, we didn't
24 anmendnent, the 2013 will, the IRA designation of 2013 |24 assess that that was a |ikelihood, given the
25 as well, | think it was February, and the various 25 representations by the Judge that he woul d do
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1 partnership anendnents that Dr. Alison had executed 1 whatever the parties needed to do to get this thing
2 following the anendnent in 2013. 2 worked out.
3 There were nunerous cascading negative | 3 Q So at any tine after the nediated
4 consequences to overturning all of those docunments. 4 settlenment agreement was signed, did you tell
5 And even if you ignore those, at the end of the day, 5 Caroline and Rch that if the Judge did not approve
6 Rchard and Caroline would end up with less than they | 6 the settlenent agreenent, it woul d be voi d?
7 ended up with pursuant to the nediated settlement 7 A | don't recall.
8 agreenent. 8 Q Vs the settlenment agreement al so
9 Q So you were a proponent of the settlenent? 9 contingent on the grandchildren agreeing with it?
10 A | thought it was a favorable result for the |10 A Just for the sake of clarity, the
11 clients. 11 settlenent agreement was contingent on the agreenent
12 (Exhibit 21 nmarked) 12 of Richard's children and an ad |item being appoi nted
13 Q Let me show you what |'mmnarking as Exhibit |13 for Caroline's daughter and the ad |item conducting
14 No. 21. That is a copy of the nediated settlement 14 an independent review and approving of it as well.
15 agreenent that was a result of the second nediation, 15 Q So if any of themhad an issue with the
16 correct? 16 settlenent agreement, then it woul d be void?
17 A Yes. 17 A V¢ woul d have problens. Yes, | -- yeah.
18 Q This is not a nediated settlement agreenent |18 Q Turn to Page 4 for me, please. Under
19 under any sort of famly code, right? Are you 19 Paragraph Q there's a discussion about an account
20 famliar with the fanly code in a nediated 20 owned by Mnaki, LP. Do you see that?
21 settlement agreement under the statutes of the famly |21 A | do.
22 code that required -- 22 Q It says, "The bal ance in the account is at
23 A The famly code has no applicability to 23 least 9.5 nillion," right?
24 this. 24 A Yes.
25 Q And that was ny question. So this nediated |25 Q Dd you tell Caroline and Rch that this
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1 was a cash account? 1 docunentation regarding the Mnaki account. | can't
2 A Never. 2 remenber precisely --
3 Q D d you have an understanding that it was a | 3 Q How was it displ ayed?
4 cash account? 4 A | don't recall specifically. | know that
5 A Never . 5 we got sone information fromthe other side at the
6 Q D d you have the Mnaki, LP statenent 6 outset of nediation regarding updated val ues,
7 reflecting the balance of 9.5 mllion prior to 7 balances, all of that for the various accounts. As |
8 nediation? 8 recall, we had seen a -- as | recall, we had seen
9 A V¢ saw sone docunentation regarding the 9 sone kind of printout or screenshot of the first page
10 value of the assets of the Mnaki Limted partnership |10 of the Mnaki March 31st statement at some point. ¢
11 at mediation. | think it was alittle bit stale at 11 subsequently got the entirety of the M naki
12 that time. That's why we baked in the assurance that |12 statenent --
13 it was at least $9.5 nllion, in securities largely. 13 Q | know you got it after nediation. |'m
14\ always knew that it was securities that were in 14 talking about at rmediation.
15 the account, stocks. 15 A Rght. So at nediation we got sonething.
16 Q Dd you tell -- 16 | don't recall what exactly we saw. V¥ recogni zed
17 A Yes. 17 that the value was a little stal e because of the
18 Q Hang on, et me finish ny question. Dd 18 passage of a little bit of time, and that's why we
19 you tell Caroline and Rich that it was a security 19 baked into the settlement agreement the assurance
20 account and not a cash account? 20 that there was at least $9.5 mllion.
21 A Yes. Specifically during nediation Rch 21 Q So at mediation it could have just been the
22 and Caroline asked us to try to get for themcash 22 first page?
23 instead of this account because they knew that this 23 A It could have been. | don't specifically
24 was not a cash account. V¢ tried to get cash, an all |24 recall.
25 cash offer. It was not forthcomng. This was the 25 Q D d you provide Caroline and R ch any
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1 offer that was placed on the table. It was always 1 advice concerning the non-disparagement clause that's
2 understood by all parties that there were securities, 2 contained in the agreement, tell themwhat it was?
3 that there were possible capital gains issues. W& 3 A Yes, | recall. To be clear, we went
4 talked about step-up in bases at the day of death. 4 through every line of this docunent with Rch and
5 V¢ talked about all of that. Everybody. 5 Caroline miltiple tines.
6 And just to finish the answer, we saw 6 Q And then after the MSA was signed, you know
7 docunmentation regarding the assets in the trust, both | 7 that Caroline sent a couple emails to you and
8 prior to nediation, | think, as | recall, during 8 M. Abaza and M. Trevino stating she had -- she
9 nmediation. And shortly after nediation we got the 9 wanted to renege on the deal ?
10 conplete statenment fromMarch 31st along with 10 A | recall sone correspondence to that
11 infornmation that the value in the account was 11  effect, yes.
12 actually greater than the val ue that Caroline and 12 Q That was April 15th, right?
13 Rchard had chosen to settle for to the tune of 13 A | don't recall the date, but shortly
14 9.9-some-odd nmillion dollars. 14 thereafter. Shortly after nediation, yes.
15 Q ['mnot talking about the other assets in 15 (Exhibit 22 marked)
16 the account. ['mtalking specifically with regard to |16 Q Let me show you what | have narked Exhi bit
17 that Mnaki, LP brokerage account. 17 No. 22. You've seen that email before, right?
18 A | do not follow You said -- 18 A Yes, | have.
19 Q Wien you said other assets, you said we got |19 Q You can see that Caroline is sending it to
20 information regarding other assets, and | want to 20 Mchael Trevino and you are cc'd on it dated
21 focus on this Mnaki, LP statenent. So you saw -- 21 April 15, 2021, right?
22 when you say "you," are you tal king about you and 22 A I, Rchard and Nck are all cc'd onit.
23 M. Abaza and M. Trevino saw the statenment at 23 Q And that's two days after the MBA was
24 nediation? 24 signed. Is that right?
25 A | believe everybody in the roomsaw some 25 A | don't knowif it's two or technically
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1 one. | can't recall specifically, but shortly after. 1 A No, it's not.
2 Q And she says that she has renorse over 2 MR LITTLE Hang on. V¢ talked at
3 signing the deal. "I felt like you guys all put us 3 the sane tine. | knowyou get it, but | just want to
4 in a pressure cooker. As | kept saying throughout 4 make sure you got the answer and it didn't get |ost
5 the negotiations, it was not a good deal for ny 5 in ny objection.
6 Dbrother and me. You guys were sort of |ooking out 6 THE REPCRTER  The answer was "No,
7 for us but nore so focused on yourselves," right? 7 it'snot."
8 A That's what she said. 8 Q And, of course, if Caroline wanted to
9 Q So you knew at |east two days, naybe one 9 rescind the deal, one of the ways that you coul d have
10 day, after the deal that Caroline had remorse and 10 done that was by having the kids object toit,
11  wanted -- did not want to go forward with it, right? |11 correct? The grandkids. Rchard, his kids, the
12 A | know that she said that. | sawwhat this |12 ad litem they all could have objected to the
13 email said when she sent it, yes. 13 settlenent, correct?
14 (Bxhi bit 23 marked) 14 A They all coul d have objected, yes. None of
15 Q And then the next day at 8:41 a.m Caroline |15 themdid.
16  sends you another enail, and that's what | have 16 Q | understand that none of themdid. But
17  nmarked as the next exhibit. Have you seen a copy of 17  that woul d have been one way to get the deal
18 that email before? 18  rescinded?
19 A ['mcertain | have. 19 MR LITILE (bjection, form
20 Q Again, she's telling you, Mchael Trevino 20 A Perhaps. | don't know that it woul d have
21 and M. Abaza that she wants to rescind the deal, 21 been proper to do so. But nore inportantly -- and
22 correct? 22 frankly, I think it could have been tortious
23 A Sheis -- let me see. Yes, she says she 23 interference. That would have gotten themin a whol e
24 wants to rescind. 24 other pickle. But nore inportantly, after they net
25 Q And what did you do to make that happen? 25 with Mchael, they were happy and excited about the
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1 A To have the agreenent rescinded? 1 deal. They helped get an ad litemin place. They
2 Q Yes, sir. 2 helped get the consent agreements fromR chard and
3 A | didn't take any action at that tine. 3 Rchard s children. They were onboard. They did not
4 Mke -- we all discussed it. Mke said that he was 4 continuously express that they wanted out. They were
5 going to neet with Caroline and Rchard to discuss 5 onboard.
6 their concerns and see what the best path forward 6 And then after the Court approved the
7 was. And that neeting happened. Follow ng the 7 settlenment agreenent, after all of this was done,
8 neeting, Rchard and Caroline were fully onboard with | 8 then Caroline circled back around and started trying
9 the settlement. They cooperated in its effectuation 9 to build these excuses to not pay her attorneys'
10 toapoint. And so everything seemed to be okay 10 fees.
11 after that. 11 Q The Court approved the settlement because
12 Q Wien you say "we discussed it," who are you |12 you didn't object to the motion to approve, right?
13  referring to? 13 A Rght. Because Caroline did not want to
14 A M chael, N cholas and | tal ked about this 14  object at that tine.
15 correspondence, tried to figure out why Caroline was |15 Q Vell, she's telling you right nowin
16 saying these things. It nade no sense to us. They 16 April 16th, 2021 that she wants to rescind.
17  were substantively untrue. And we thought that the 17 A Rght. And as | explained to you,
18 best course of action was for Mchael to have a 18 thereafter she did no -- she did not want to rescind.
19 face-to-face meeting with Rchard and Caroline to 19 Q Wien did the meeting occur that you're
20 discuss their concerns and see what needed to be 20 talking about where allegedly Caroline was happy with
21  done. 21  the settlenment?
22 Q Isn't it true that fromApril 2021 forward |22 A | think it was maybe five days after
23 they continually objected to the deal and told you 23 nmediation. It was shortly after.
24  that they didn't want to go forward with it? 24 Q So around April 20th, 2021?
25 M LITTLE (bjection, form 25 A | don't recall the specific date. | wasn't
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1 at the nmeeting. But it was -- it was fairly shortly 1 A That's what it says.
2 after. And fromthen on, there was no -- no 2 Q And then how do you respond?
3 direction, no nothing, no objection to the 3 A It says, "It does not, but | can change it
4 settlement. There was actual |y happi ness about the 4 totrack the language -- to track that language. |'m
5 settlement, satisfaction with the settlenent and 5 alittleworried that that will spook the kids or get
6 assistance in getting the settlement approved by the 6 the gears in Erik's head turning."
7 Court. Sono, we did not object because that woul d 7 Q What did you mean by that?
8 have been contrary to what everybody was on the same 8 A VeI, like | mentioned previously, Kim for
9  page about. 9 reasons that | don't really understand, was at all
10 Q You played a part in drafting the consent 10 times working to torpedo anything that mght benefit
11 agreenents for the -- for Rchard s children, didn't 11 Rchard, Caroline and her children. She was trying
12 you? 12 to sway themover to Robin's side. And it seened to
13 A | don't knowif that was me that drafted 13 us that she was doing that for personal gain. It
14 themor Mchael that drafted themwth input fromne, |14 seened that she had the nost sway over Erik of all
15  but sonebody on our side had input into the consent 15 the children and that Erik was perhaps the |east
16  agreenents. 16 stable of the children. And so we didn't want to do
17 Q And when you say Mchael, are you talking 17 anything that woul d create any concern on which Kim
18 about Mchael Collins? 18 could capitalize to Rchard and Caroline's detriment.
19 A No, 1'mtalking about Mchael Trevino on 19 Q Wiat do you nean by "get the gears in
20 our side. [|'mguessing Mchael Gollins probably had |20 Eik's head turning"?
21 sone input as well. 21 A Everything | just said.
22 And et ne just make this clear. 22 Q If the kids got spooked and didn't sign the
23  Followng mediation, Mke did the bulk of the legwork |23 consent agreenent, then, of course, the settlement
24 in getting the settlement agreement approved by the 24 would fall through?
25 CQourt. I'mtelling you as best | can, but to the 25 A R ght.

Page 235 Page 237
1 extent there's any disagreement between Mchael and | 1 MR LITILE (bjection, form
2 about that, | defer to his recollectiononit. 2 A Possi bly, yes.
3 Q What di scussions do you recal | having with 3 Q And you didn't want that to happen, right?
4 Mchael Trevino about the consent formand drafting 4 A Qur clients and us by extension did not
5 it? 5 want to it happen.
6 A | don't recall any specific conversations. 6 MR DAV D KASSAB:  (hj ecti on,
7 (Exhi bit 24 marked) 7 nonresponsi ve.
8 Q Let me show you what | narked as Exhibit 8 Q You, M. Jorge Borunda, did not want that
9 No. 24, You' ve seen a copy of that email chain 9 to happen?
10 before, right? 10 A | was trying to effectuate the terns of the
11 A (Revi ewi ng) Ckay. 11 settlenent that ny clients chose.
12 Q Have you seen a copy of this email before? |12 (Exhibit 25 marked)
13 A | mean, I'min the email chain, sol'm 13 Q Let ne show you what |'ve marked as Exhibit
14 assunming yes. 14 No. 25. (o to the bottomof the page. It looks Iike
15 Q And the first email starting at the bottom |15 there's an enmail fromyou to a Kendra Payne over at
16 looks like it's fromyou dated April 20th, 2021 at 16 Chanpi on Records Service, right?
17 447 p.m Says, "It needs to get the job done, but | |17 A Yes.
18 don't think it should be too |ong or have a lot of 18 Q And Chanpi on Records Service is the conpany
19 terns and specifications init, lest it bog the kids |19 that you use to obtain your records?
20 down. Thoughts?" Rght? 20 A Yes.
21 A Yes. 21 Q And it looks like you' re responding to a
22 Q And then there's a response, it looks like |22 question that's on the follow ng page from Kendra
23 fromM. Abaza, that says, "I would agree. Does it 23 that says, under Remarks, "4/28 case settled? Smth
24 match rel ease language in MBA or incorporate it by 24 Hanmond has advised that this case has settled.
25 reference?" Rght? 25 Pease confirmsettienent or if records are still
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1 needed. Thank you." 1 Q M question was a little different. M
2 Do you see that? 2 question was: Dd you notify themthat that was
3 A | do. 3 happeni ng?
4 Q And how do you respond? 4 A | don't recall talking to themabout that.
5 A | say, "Asettlement is in place but has 5 Q So you do not recall talking to them about
6 not been inplemented. Goul d you pl ease place a hol d 6 the notion to approve that was filed. And you
7 onthe requests inthis matter. W& don't want them 7 testified earlier that you did not file any objection
8 canceled until the settlenent has been inpl enented, 8 tothat notion to approve, correct?
9 but we don't went to actively pursue themeither." 9 A | didnot file any objection to that
10 Q So by that time, April 29, 2021, according |10 notion.
11 to M. Jorge Borunda, a settlenment had not been 11 Q And instead you tried to have the order on
12 inplenmented, right? 12 the notion to approve approve your attorneys' fees as
13 A Rght. | think the thing had to be 13 being fair and reasonabl e?
14 approved by the Court. There needed to be trust 14 A For the reasons | stated, yes.
15 nodification documents. V¢ needed to get the 15 Q VeI, it would benefit you if the Gourt
16  consents fromthe kids. It was an ongoi ng process. 16  approved your attorneys' fees as being fair and
17 Q And you recall M. Qollins filing a notion |17 reasonable, don't you think?
18 to approve and sending around a draft version of that |18 A You don't think Court needed to approve our
19  docurent to you and M. Trevino? 19 fees.
20 A | vaguely recall that. 20 Q That wasn't ny question.
21 Q Do you recall the language that you tried 21 A It wouldn't be of any benefit one way or
22 toput inthe notion to approve and its order? 22 the other. The Court didn't need to approve our
23 A | recall that we had visited with atax -- |23 fees. It was designed to benefit Caroline and
24 | don't knowif it was a tax attorney or an 24 Rchard.
25 accountant. He had advised us that there might be a |25 Q Now, you weren't trying add that |anguage
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1 path towards dininishing any tax consequences on our 1 inthere so you could later use it against Caroline
2 clients depending on the characterization of the 2 and Rch as some sort of res judicata argument to any
3 attorneys' fees, that there mght be a way to 3 dispute that they mght with you over your attorneys'
4 capitalize those somehow and of f set them agai nst 4 fees, were you?
5 capital gains or future capital gains. So wth that 5 A At that time | had no inkling that Caroline
6 inmnd, wetriedto buildinto the motion some 6 and Rchard were going to try to cheat us out of our
7 language to help further that goal. 7 fee.
8 Q And what |anguage wes that? 8 Q Véll, you knew that they didn't want to go
9 A Sonething along the lines that the 9 forward with the settlement?
10 attorneys' fees were fair and reasonabl e or sonething |10 A No, | did not.
11 like that. | can't remenber. 11 MR LITILE (bjection, form
12 Q Dd you ever send that draft version of the |12 A They expressed a desire to continue with
13 language that you proposed over to Caroline and Rch |13 the settlenent, and they assisted in getting it
14 for themto look at it? 14 inplenented and approved.
15 A No, not that | recall. 15 Q VeI, if they testify differently in this
16 Q Did you ever send a notion to approve that 16 proceeding, you woul d disagree with that?
17 M. Qollins was trying to have entered or filed with |17 A That woul d be untrue testinony.
18 the Court and the order that he was trying to have 18 Q Just like they think your testinmony's
19 entered, did you send that over to Caroline and Rch? |19 untrue?
20 A | don't remenber whether | or Mchael did. 20 A | don't see how that coul d be.
21 | don't recall. 21 Q And, of course, M. Gollins rejected your
22 Q Dd you notify themthat that was 22 request to have the Court approve your attorneys'
23 happeni ng? 23 fees as fair and reasonabl e, correct?
24 A I'msure they were aware that the 24 A M. Qollins rejected the | anguage.
25 settlenent agreement was being approved. 25 MR DAVID KASSAB: Let's go off the
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1 record. Take a break. 1 A That's what it says.
2 THE VI DECCRAPHER V¢ are now goi ng 2 Q So that woul d indicate that in June of 2021
3 off therecord. The timeis 4:51 p.m 3 Rch brought up his concerns about the settlement to
4 (Recess taken) 4 you guys. |s that correct?
5 THE VI DEOCRAPHER V¢ are now goi ng 5 A | don't recall specifically. | know that
6 back onthe record. The tine is 5:07 p.m 6 we had ongoi ng conversations about tax issues. ¢
7 BY MR DAV D KASSAB: 7 were trying to work with Rchard and Caroline to get
8 Q M. Borunda, are you ready to continue your | 8 themset up with a tax attorney and/or a CPAto help
9  deposition? 9 us work towards mnimzing any tax considerations.
10 A | am 10 W were working to address the concerns that they
11 Q You understand in July of 2021 Caroline was |11 raised to us, and we |let themknow as much at all
12 still expressing her concerns about the settlenent to |12 tines.
13 you, right? 13 Q And when they raised the concerns to you,
14 A | don't agree that she was still 14 at no time did you tell themone of the options was
15 expressing. | would say that she is again expressing |15 we cantry to get out of this settlement by having
16  because there was a period of tinme between April and |16 the kids object or the guardian ad |itemnot approve
17 July where she was fully onboard with continuing with |17 it?
18 the settlenent. 18 MR LITILE (bjection, form
19 Q (kay. So then there came a point in July, 19 A By this point intine, the agreenent had
20 according to you, that she was expressing to you that |20 been approved by the Court.
21  she had problens with the settlenent? 21 Q Vell, if Rch's email to you was in June
22 A "Il say -- "Il qualify ny answer this 22 before the approval by the Gourt, then that woul d
23 way. | don't recall exactly when she changed her 23 have been an option?
24 nind again, but she did at some point, and she said 24 M LITTLE (bjection, form
25 sonething about it. It was well after the settlement |25 A | don't believe so, no, for a variety of
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1 had been approved by the Court. 1 reasons.
2 Q Wien was the settlenment approved by the 2 THE WTNESS:  |'msorry for tripping
3 Court? 3 over your objection.
4 A | think that was in either My or June. | 4 A No, | don't think so. | think it would
5 can't recall specifically. 5 have been wongful, and | don't think that taking
6 (Exhi bit 26 marked) 6 that wongful action would have at the end of the day
7 Q Let me show you what |'ve marked as Exhi bit 7 torpedoed the agreement. | think baked into the
8 No. 26 to your deposition. You can see at the bottom | 8 agreement are steps that are to be taken if the
9 of the first page there's a July 30th, 2021 enail 9 grandchildren do object. It doesn't void the
10 fromCaroline to you, right? 10 agreenent. It would, as | recall -- pull it if you
11 A Yes. 11  want to through it, we can go through it.
12 Q And if you go on to the second page where 12 Q Wit amnute. Didyoujust say that it
13 the substance of the email -- 13 would not void the agreenent if the grandchildren
14 MR LITTLE Second page? |'msorry, 14 obj ect ed?
15 | -- okay. 15 A | think that in the agreement between
16 Q She indicates to you that she and her 16 Caroline and Rch and Robin, it contenplated the
17  brother are still unconfortable with the tax 17 possibility that the children mght object. And it
18 inplications on this and that it's naking them both 18 specified the steps to be taken in that event. And
19 pause as to whether this is sonething they want to 19 that was -- and | may be wong about this because |
20 nove forward with at all, right? 20 don't have the agreement in front of nme. But |
21 A Yes, she says that. 21 think --
22 Q And then at the end of that paragraph she 22 MR LITTLE You actual ly do.
23 says, "M brother brought this up in an email a month |23 A Véll, we can go through it if you'd like.
24 ago to which there was no response. | have brought 24 MR SUAZQ (ojection --
25 this up several tines," right? 25 A Do you want to talk about this or --
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1 MR LITTLE WelI, you can get it in 1 paying her attorneys' fee, and asking us to wthdraw
2 front of youif he wants to talk to you about it, but 2 was sone sort of ill-advised attenpt to build an
3 anyvay. 3 argunent that we had quit before we had earned our
4 A V¢ can talk about it, or we can just nove 4 fee.
5 on  Youtell ne. 5 Q So you refused to withdraw?
6 Q Let ne ask you a different question. 6 A V¢ agreed to cooperate with the
7 A Sure. 7 substitution of the counsel that Caroline had
8 Q Before the break wasn't it your testinony 8 retained. Ve didn't stand in the way of that.
9 that if the kids objected, it would void the 9 Q But you refused to file a mtion to
10  agreenent? 10 withdraw. You wanted a substitution?
11 A | think | said that we would have sone 11 A Since Caroline already had an attorney that
12 problens if | agreed with your mscharacterization 12 she had retai ned, we thought the proper mechani smwas
13 that it would void the agreenent, that was ny 13 a notion for substitution.
14 mstake. 14 Q And then the Court permtted that withdraw
15 Q Now, after the break you' re saying that it 15 signed an order granting notion to substitute on
16 woul d not void the agreenent? 16  Decenber 7th, 2021, right?
17 MR LITILE (bjection, form 17 MR LITILE (bjection, form
18 A ['msaying -- | testified as | testified. 18 A There was no withdraw The Court permtted
19  The agreenent says what it says regardl ess of ny 19 the substitution. V& didn't wthdraw
20 testinony. I'mtrying to give you ny best 20 Q So you still represent Caroline today?
21 understanding of it. | may have made an error hy 21 A No, we were substituted out, and thereafter
22 agreeing with your msinterpretation of the document. |22 Caroline fired us.
23 MR DAVI D KASSAB: (Ij ecti on, 23 Q Véll, actually, she fired you --
24 nonresponsi ve. 24 A She might have fired us in advance of that,
25 Q And fromJuly until August, Caroline and 25 yeah.
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1 Rch-- August of 2021, Caroline and R ch were still 1 Q She fired you before you substituted out,
2 expressing their concerns about going forward with 2 right?
3 the settlement, correct? 3 A Perhaps. | can't recall the specific
4 MR LITILE (bjection, asked and 4 sequence.
5 answered and form 5 Q Dd that order of substitution cone out
6 A | don't recall specifically. | know that 6 before or after the order on applicant's motion for
7 there was a prolonged period of tine where they in 7 enforcenent and for sanctions came out? They're both
8 essence, for lack of a better term ghosted us. 8 signed Decenber 7, 2021.
9 Particularly Caroline becane nonresponsi ve. 9 A | don't know
10 Q But you don't renenber when that particular |10 Q And then, of course, that same day you file
11 tine was? 11 your petitioninintervention and sue Caroline and
12 A | don't renenber the date ranges, no. | 12 Rch, correct?
13 renenber that each of us tried repeatedly to reach 13 A You can characterize it as us suing them
14 her without success, and R ch becane difficult to 14 V¢ were sinply asking to stay the -- freeze the
15 reach at different points intime as well. 15 status quo while we got this issue resol ved.
16 Q And ultinately Caroline asked you to 16 Q Do you not consider the petitionin
17 withdraw right? 17 intervention that you filed a | awsuit?
18 A In Novenber, | think it was, somewhere 18 A | don't consider it us suing Caroline. |
19 along that tinme, yes. 19 consider it us seeking to maintain the status quo
20 Q She nakes like ten requests for you to 20 until we resolve the issues between us.
21 withdraw? 21 Q Wy did you do that rather than conpel
22 A | think it was nore than that. 22 arbitration?
23 Q And why didn't you do it? 23 A Because we were acutely aware that Caroline
24 A At that point it becane abundantly cl ear 24 was going to great |lengths to avoid paying her
25 that what Caroline was trying to do was to avoid 25 obligations to us, and we felt that in order to
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1 protect ourselves, one of the things we needed to do 1 on whichto calculate the fee at that tine, and |
2 was try to seek tenporary relief while this thingwas | 2 understand the arbitrator has nade a different
3 resol ved. 3 determination, but fromour perspective, the time for
4 Q And then a few days later you got ny letter | 4 which to fix the fee was the value of the assets on
5 on Decenber 9, 2021. Do you recall that? 5 the day they were -- came into Caroline and R chard's
6 A Vaguel y. 6 possession.
7 Q Wiere | asked you for Caroline's original 7 Q Véasn't it your position that your
8 file. Renenber that? 8 representation ended as soon as you had the
9 A | think so, yeah. 9 settlenment agreenent signed?
10 Q Did you respond to that letter? 10 A No. | think ny position was that at that
11 A | don't recall. 11 time we had earned our right to a contingency fee. |
12 Q | also asked you to provide an accounting, 12 think there was work | eft to be done, and we were
13 correct? 13 trying our darmdest to do that work.
14 A | think it's inthere. | don't remenber 14 Q Wiy woul dn't you just calculate the fee at
15 one way or the other. Happy to look at the letter. 15 that date?
16 Q ['mtrying to avoid us having to introduce |16 A |'ve already answered that question.
17 another document. |'masking if you remenber ne 17 Q In fact, you didn't provide an accounting
18 requesting an accounting pursuant to the Texas 18 until August 17th, 2023, right?
19 Disciplinary Rules of Professional Conduct and 19 A | don't recall when | provided the
20 applicable statutes about the fee that you were 20 accounting. And it kind of depends on what you nean
21 clainmng and howit was cal cul ated. 21 by accounting. Do you nean a settlenent statenent?
22 A | do not recall what was in the letter 22 Q Pursuant to Rule 1.04 and 1.14.
23 specifically, so that's the answer to your question. 23 A | don't have those rules nenorized. Do you
24 You asked me if | recall it. M answer is | don't 24 nean a settlenment statement?
25 recall. 25 Q Sure.
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1 Q If | asked you to provide an accounting on 1 A Ckay. Then | don't believe we had provided
2 Decenber 9th, 2021, is there any reason why you 2 asettlenent statement until sonmetine in the not too
3 wouldn't have provided me with an accounting? 3 distant past.
4 A A variety of reasons. 4 (Exhibit 27 narked)
5 Q Tell me what those reasons are. 5 Q Let me show you what |1've marked as Exhibit
6 A V¢ didn't have the information that we 6 No. 27. Is that the settlenent statement that you're
7 needed to calculate that nunber. 7 talking about?
8 Q So you didn't have the information you 8 A This looks to beit.
9 needed to cal culate how much your fee was prior to 9 Q That's dated August 17th, 2023, right?
10 you advising Caroline and Rch to settle their case? |10 A Yes.
11 MR LITILE (bjection, form 11 MR DAV D KASSAB: M. Borunda, | have
12 A No. 12 nore questions for you, but 1'mgoing to reserve
13 Q So you had that information when you 13 those for our arbitration proceeding next month, and
14 advised themto settle. You just didn't have it 14 1'mgoing to pass the witness to Raul.
15 later on? 15 EXAM NATI ON
16 MR LITILE (bjection, form 16 BY MR SUAZQ
17 A Because of the -- we had the infornation 17 Q Good afternoon, M. Borunda. | was going
18 with which to negotiate and -- for Caroline and Rch |18 to say good evening. | didn't know V¢ re kind of
19 tonegotiate and settle. Thereafter, in large part 19 inthat twilight area here at 5:00.
20 because of your clients' conduct, it took a prolonged |20 A Good af t ernoon.
21 period of time to get all of these docunents signed. 21 Q You' ve been going for quite a while, and
22 And there might have been sone steps that still 22 1'mgoing to skip around, soit's going to be a
23 needed to be conpl eted before Rchard and Caroline 23 little bit -- we're going to be junping around.
24 took possession of the assets. 24 THE REPCRTER | you coul d speak up,
25 Fromour perspective, the proper value |25 please, so | can hear you.
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1 (Dscussion off the record) 1 going on?
2 BY MR SUAZQ 2 A Yes.
3 Q I'mgoing to cover a couple areas, and 3 Q O d you guys ever text message each ot her
4 let's see if we can kind of get sonme expeditious 4 about anything related to the litigation?
5 questioning going here. 5 A | don't know | don't recall specifically.
6 A ["I'l do ny best to keep up. 6 | think nost of our communication about cases tends
7 Q Perfect. So did you ever go out to 7 to beeither email or phone. | knowthat | -- that
8 Californiato meet Rch -- 8 I've gone --
9 A No. 9 Q Let me junp in because |'ve only got
10 Q -- Allison? No. 10 40 minutes. And I'll let you finish. But | just
11 D d, your know edge, M chael Trevino 11 wanted to know if y'all ever text messaged about this
12 go out there? 12 case. | understand there may be email communications
13 A | think Mke attenpted to neet with Rchin |13 or verbal communications.
14 Clifornia. 14 A Sure. What | was going to say is | know
15 Q Do you know whether they actual |y net? 15 that | went through ny phone and provided whatever
16 A | don't believe they did. 16  case-specific text commnications | was able to
17 Q Do you know, did y'all have a case pending |17 locate.
18 in California or Hawaii at the tine that the 18 Q So you actual 'y went through your phone and
19 post-settlenent efforts were going on to get consent 19 looked for text messages that you and M. Abaza had
20 forns and the |ike? 20 related to this case.
21 MR LITTILE (bjection, form 21 A To the extent that | was able to do so,
22 A | have never litigated in California or 22 yes.
23 Hawaii. 23 Q And then you also did the sane with
24 Q Do you know whether or not M. Trevino had |24 M. Trevino, correct?
25 acase pendingin California or Hawaii at the tinme 25 A Correct.
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1 that the post-settlenent efforts were going to try to | 1 Q And what ever you were able to find, you
2 get consent forns? 2 turned around and produced in this --
3 A | don't knowto a certainty. | know that 3 A |'ve given the universe of infornation that
4 Mke has handled a case in Hmaii. | don't knowwhen | 4 | have with respect to this case.
5 that was. Soit's possible, but I can't say to a 5 Q And when did you sit down and | ook at your
6 certainty. 6 phone to see if you could find that information?
7 Q What about M. Abaza, do you know whet her 7 A It's been a while. | don't know
8 he had one going at the sane tine in California? 8 specifically when, but it's been sone tine.
9 A Again, | don't knowto a certainty, but | 9 Q Was it after you filed this arbitration or
10 don't think he did. 10 beforehand? O do you remenber?
11 Q QO Hwaii? 11 A | don't renenber specifically.
12 A | don"t knowif Nck had any involvenent in |12 Q Vére you able to find any text nmessages
13 the Hawaii case or not. 13 between you and Rch or Caroline Alison regarding
14 Q Do you have -- or at the time all thiswas |14 the litigation?
15 going on, the settlenent and this litigation, didyou |15 A | think so.
16 have M. Trevino or M. Abaza' s cell phone nunbers? 16 Q But you weren't able to find any between
17 MR LITILE (bjection, forn? 17  you and your two co-counsel, as best as you can
18 A Yes. 18  renenber?
19 Q Do you have their cell phone nunbers today? |19 A | was able to find -- everything that | was
20 A | do. 20 abletofind |'ve provided. | don't recall
21 Q Do you know if they have your cell phone 21 specifically what all is inthere at this point.
22 nunber today? 22 Q Do you renenber there being any text
23 A | believe they do. 23 messages, for exanple, with M. Trevino when he net
24 Q Did they have your cell phone nunber at the |24 with Caroline Allison and she then started feeling
25 tine the litigation, this Allison litigation was 25 good about the settlenent agreenment?
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1 A | don't recall. 1 that says that we have a split between nyself,
2 Q But at |east as you sit here today, what 2  Mchael and N ck where | get 40 percent, Nck gets
3 I'mgathering you say is that you' ve exercised what 3 30 percent and Mchael gets 30 percent.
4 you believe is due diligence in gathering up all of 4 Q O d you verbal Iy negotiate that agreenent,
5 the text messages that you and M. Abaza and you and 5 or was there -- is there anything in witing to show
6 M. Trevino have regarding the litigation? 6 a negotiation?
7 A Yes. 7 A | don't recall. |'msure we talked about
8 Q So let me junp to a different topic area 8 it. | don't knowif we had anything in witing. So
9 real quick, and I'mgoing to junp around a little 9 | don't remenber specifically.
10 hit. 10 Q You don't know whet her there's any enail
11 There were sone di scussion about the 11  dialogue regarding you guys, howy'all would split
12 fee split initially between you and M. Abaza that 12 that fee, as you sit here today?
13 M. Kassab was asking you about earlier. Do you 13 A | don't know.
14 renenber generally tal king about your fee agreenent, 14 Q Is it essentially correct to say that the
15 your initial fee agreement with Rch Alison? 15 basic concept of your fee agreenent, that you have
16 A | remenber sone questioning about that. 16 this percentage fee agreement is that you get
17 Q | think inthat fee agreement there was a 17 35 percent on whatever value you add to the
18 60/40 split with 60 going to you and 40 going to 18 litigation?
19 M. Abaza. Do you agree with that? 19 MR LITILE (bjection, form
20 MR LITTILE Don't guess. It'sin 20 A V¢ get 35 percent of whatever we get for
21 there. 21 our clients.
22 A What ever the docunent says is what the 22 Q So whatever you get for the clients, at the
23 docurent says. 23 end of the day, you get 35 percent of it?
24 Q Basical |y, M. Kassab just handed you a 24 A R ght.
25 settlenent agreenent, right? 25 Q So, in other words, if you -- if they walk
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1 A He di d. 1 inwthadollar and you get them$5, you' ve gotten
2 Q And you performed that settlement 2 them$4, you get 35 percent on $4, right?
3 statement -- you were involved in putting that 3 MR LITILE (bjection, form
4  together, correct? 4 A I't depends on whether that dollar is
5 A | believe | was. 5 subsequently placed at risk.
6 Q You didn't just schlep that off on to 6 Q And if it's subsequently placed at risk,
7 M. Little and say you do it. You actually 7 then you get to actually get a percentage of the
8 participated indoingit, right? 8 dollar if they keep it?
9 A | provided sone information for it, yes. 9 A Yes.
10 Q Rght. And that's what August -- we're 10 Q So for defending the case, | guess?
11 talking August, so maybe what, two rmonths ago? 11 A R ght.
12 A I think so. 12 Q So you got a contingent fee on the defense
13 Q And so is there areference in there to 13 of the case as wel| as a contingent fee on getting a
14 what the split is that you can't renmenber as you sit 14 recovery?
15 here today, or did it vary? 15 MR LITTLE (jection, form
16 A What do you nean did it -- did what vary? 16 A | guess that's some way to characterize it.
17 Q Ddthe split vary at any point in tine? 17 Q If Robin would have died, for exanple, the
18 A No. Wth respect to the fee, there was -- 18 day after the contingent fee agreements woul d have
19 in the case of Rch, we have the contract that says 19  been signed, under your fee agreenent, woul d you have
20 what it says, that it's a 35 percent contingency fee |20 gotten 35 percent if the noney woul d have went down
21 withthe mgjority -- the larger share of that comng |21 to Caroline and Rch?
22 tonme and a smaller share going to N ck. 22 MR LITTILE (jection, form
23 Wth respect to Caroline, we have a 23 A If Robin died the day after they signed?
24 contingency fee agreement that is 35 percent. And 24 Q Yes.
25 per ny recollection, subject to that qualification, 25 A | don't think so.
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1 Q What nakes you say that you don't think so? | 1 Q I's the fee cal cul ation the same | anguage
2 A Because their receiving anything woul d not 2 for Rchasit is for Caroline under the two
3 have been the result of our efforts. 3 contingent fee agreenents?
4 Q Soit's only when it's the result of your 4 A | think there mght be sone variation in
5 efforts. If they receive something as a result of 5 the language, but the outconme is the sane.
6 your efforts, then you get a 35 percent fee on that? 6 Q Do you have a greater fee interest when you
7 A | believe so. 7 use the language that was changed in Caroline or
8 Q So backing up then a little bit nore. 8 Rch's?
9 Initially Caroline was on an hourly arrangenent, 9 A | think they're the sane.
10 right? 10 Q So in that respect, at |east the outcong,
11 A Yes. 11 it's your position they' re the sanme?
12 Q And she gave you a deposit. | don't know, 12 A Yes.
13 it was like 10,000 or $12,000, somewhere in that 13 Q So what ever |anguage that was injected into
14 nei ghbor hood? 14 the docurment was not designed to create a greater fee
15 A I think it was twelve five. 15 interest in Caroline' s recovery than it was in
16 Q And you put that into your trust account, 16 Rch's, right?
17 correct? 17 MR LITILE (bjection, form
18 A [ did. 18 A No.
19 Q And do you still have the same trust 19 Q And di d you have any changes to that
20 account, do you bank with the sanme bank that you had |20 docurment when it canme around to you?
21 atrust account with today that you did then? 21 A | sawthe document, | think, once it was
22 A | do. 22 signed.
23 Q And so actual Iy goi ng back, you going back |23 Q C(kay. That's the first tine you sawit?
24 and looking at the bank statenents, that woul d be 24 A | believe so. |'mnot sure, but | believe
25 sonething that would be not difficult for you to do 25  so.
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1 to determne where that deposit is, right? 1 Q So you didn't type up -- you don't recall
2 A [t mght be tine-consuning but not 2 typing up any changes and saying, M. Abaza, | don't
3 difficult. 3 like this sentence. WII you change this sentence?
4 Q Then the same thing with the operating 4 You don't remenber anything |ike that happening,
5 account. You have the sane operating account today 5 right?
6 that you did back then? 6 A | don't recall something like that.
7 A Yes. 7 Q As the -- as that contingent fee agreenent
8 Q At sone point intinme, a newfee agreement 8 was getting circulated, the Caroline contingent fee
9 was entered into with Caroline, right? 9 agreement, do you know whether M. Trevino was roped
10 A Yes. 10 into provide any comments about that docunent?
11 Q Vént fromhourly to a contingent fee, 11 A | do not knowto a certainty, but I don't
12 correct? 12 believe so. It's possible he was. | don't know
13 A Correct. 13 categorically one way or the other.
14 Q And then | think you said that M. Abaza 14 Q Vs it you that cane one up with the idea
15 would draft the document, right? He took the 15 of bringing M. Trevino in, or was it M. Abaza?
16 laboring oar on that? 16 A | think it was ne.
17 A In this case, yes, that's what happened. 17 Q And it was -- your idea was, well, we've
18 Q And to your know edge, is the |anguage of 18 worked with himin the past, he's a good | awer,
19 that agreement the sane as the |anguage of Rch's 19 let's bring himin, put nore pressure on the Robin
20  agreenent? 20 Alison side of things?
21 MR LITTLE The | anguage in 21 A That was a large part of it, but it was
22 Caroline's contingent fee agreement the sane as 22 also, as | stated, that ny nother had had an acci dent
23  Rch's contingent fee agreenent. 23 and | was going to be indisposed for sone tine
24 MR SUAZQ Rght. 24 because of that. So | wanted to make sure that we
25 A | think it is in nost respects the sane. 25 kept things noving forward, on top of which, yes,
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1 Mchael and | have worked extensively in the past. 1 Q Is that a yes?
2 H's avery capable lawer. And | thought he woul d 2 A Sorry. Yes.
3 be val ue added. 3 Q You had gone over sone financial statements
4 Q | think we looked at the agreenent. It was | 4 prepared by an accounting firmfor the trusts, right?
5 dated sonetine around Cctober of 2021. Does that 5 | think it was Witley Penn?
6 sound right? 6 A Correct.
7 A No. The case settled in April of 2021. 7 Q You garnered sone ot her accounting
8 Q So Cctober 20207 8 docurents, right, checking account statenents or
9 A Correct. 9 whatever?
10 Q And then a coupl e of nonths |ater you 10 A V¢ got a wide range of financial
11 deposed Robin, correct? 11 information fromM. Nenec, the CPA that consisted
12 A | don't renenber the tineline for Robin's 12 of everything fromtax returns to account statenments
13 deposition, but it was after Mchael cane aboard. 13 to balance sheets to depreciation schedules. | nean,
14 Q Did you take Robin's deposition? 14 we got a pretty significant amount of financial
15 A [ did. 15 information.
16 Q Wien -- so the litigation was originally 16 Q Rght. And you recall getting sufficient
17 filed, if menory serves ne correctly fromlooking at 17 information prior to the first nediation at |east
18 the docurments, sometinme around June of 2019. Is that |18 insofar as it woul d enable you to go into the first
19 fair? 19 nediation and make intelligent decisions if you
20 A I think so. 20 needed to nake an intelligent decision?
21 Q And when after June of 2019 did you feel as |21 A V¢ knew going into the first mediation that
22 if you first had sufficient information to depose 22 there were some things to followup on. V¢ also
23 Robin Alison? 23 felt -- and | shared this with Caroline and R chard
24 A M preference when |' mworking these cases |24 and R ch obviously because | kept them apprised of
25 upistoget as conplete understanding as | can of 25 everything that was going on and everything that
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1 the background facts. And in this case we had been 1 needed to be done. But we felt we had a decent
2 working pretty hard for a prolonged period of time to | 2 wunderstanding of the assets that we were talking
3 get a conplete picture of the nedical background 3 about.
4 information. V& -- 4 Q A the first nedication?
5 Q So ny question was a when question, and I'm | 5 A Rght. V¢ wanted nore information to gain
6 asking for atime. Solet metry it again here 6 additional confidence with respect to how those
7 because of the limted tine that we have. 7 assets had been handl ed, how the trusts had been
8 Was this before or after the first 8 handled, things of that nature. Mybe additional
9 nmediation did you feel as if you had sufficient 9 information regarding actualized val ues, things |ike
10 infornmation to depose Robin? 10 that.
11 A I think we could have deposed Robin at an 11 Q | think you said as time progresses,
12 earlier point intime, but | thought we were better 12 sonetinmes the information that you've been given in
13 off deposing her later on. 13 the past gets alittle stale, so you need to update
14 Q Sointerns of at |east the information 14 it, right?
15 that you had, you felt that prior to the nediation 15 A R ght.
16 you had anple information to take her deposition, but |16 Q So | think you said during your questioning
17  you wanted to get nore infornation? 17 with M. Kassab when M. Kassab was questioning you
18 A | think that's fair. 18 that you didn't see any evidence of mssing assets in
19 Q So we were talking a little bit about being |19 the accounting you were provided. D d you say that?
20 aggressive, and you felt like the teamthat was 20 MR LITTLE (jection, form
21 working with you on the case was being aggressive 21 A | don't knowthat | saidthat. | said that
22 during the litigation, right? 22 there was --
23 A Yes. 23 Q Hang on.
24 Q You got things like bank statenents, right? |24 MR SUAZQ  (bjection, nonresponsive.
25 A Lh- huh. 25 Q D d you see any evidence of mssing assets
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1 inthe accounting that you were provided prior to 1 there's evidence of mssing assets and so we need to
2 telling -- prior to the second nediation? 2 pursue this?
3 MR LITTLE (bjection, asked and 3 MR LITTLE Sane objections.
4 answered. 4 A | don't recall seeing anything that made ne
5 A | think that with the accountings that we 5 believe that there were assets that had been
6 had and the totality of financial infornation we had, 6 absconded with.
7 we had high confidence that we knew the assets that 7 Q During the course of the litigation, did
8 we were dealing with, how-- what their value was and | 8 you see any evidence of any significant
9 that based on that information, the clients coul d 9 nisappropriations by Robin Alison?
10 negotiate intelligently. 10 A As | sit here, | do not recall seeing
11 Q So how did your confidence |evel vary 11 anything like that.
12 between the first two mediations? 12 Q During the course of the litigation, did
13 A V¢ got additional financial information. 13 you see any evidence of excessive depletion of the
14 Q Did you have like a percentage like -- you |14 trust assets by Robin Alison?
15 said | had a high confidence level. DOd you have a 15 MR LITILE (bjection, form
16 low confidence level going into the first nediation? |16 A V¢ saw evi dence of m snanagement by Robin
17 A No, | didn't have a | ow confidence |evel. 17 that was negatively inpacting the trust estate.
18 Q A nedi um one? 18 Q D d you cone to sone conclusion as to the
19 A | don't knowthat | could characterize it 19 value of that depletion?
20 that way. 20 A | don't recall that we quantifiedit.
21 Q Vel 1, how cone you can characterize the 21 Q Ddthat deal with the apartnents, allowing
22 second nediation as having a high confidence |evel, 22 themto dilapidate?
23 but you can't characterize your level in terns of 23 A That -- that was part of it. It was also
24 sonething simlar to the first nediation? 24 the negative inpact on the day-to-day operations of
25 A | think we had a better understanding. W& |25 the apartment conplexes that played a significant
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1 had nore information at the subsequent nediation. | 1 roleinthat.
2 think that it was a known fact that we shared with 2 Q Vére there any significant expenditures
3 our clients at the first nediation that there were -- 3 like cash outlays that you were able to discover that
4 that discovery was an ongoi ng process and there were 4 Robin had sent noney sonepl ace and you didn't know
5 questions we were working to answer still. 5 what happened to it?
6 Q Then throughout the litigation fromthe 6 A | don't recall.
7 inceptiontothe time that it -- let's just say to 7 Q By the way, have you ever deposed peopl e
8 thetimeit settled, did you see any evidence of 8 twicein the same litigation?
9 nmssing assets in the accounting that you were 9 A | have.
10 provi ded? 10 Q Dd Caroline get deposed twi ce?
11 A Specifically in the accounting did | see 11 A | know they were trying to depose her
12 evidence of mssing -- 12 twice. | don't recall whether that ever cane to
13 Q Yeah, in the docunents that they gave you, 13 pass.
14 did you see any evidence -- "they" being Robin -- did |14 Q Was it set up to where they coul d take her
15 you see any evidence of mssing assets that weren't 15 deposition twice?
16 accounted for? 16 A V@ were resisting it. They were denmandi ng
17 MR LITILE (bjection, formand asked |17 it. | don't remenber how that shook out.
18 and answered. 18 Q So let nme kind of junp to a different
19 A | want to nmake sure | understand your 19 topic. Can you tell nme whether or not trusts have to
20 question and | answer it correctly. Are you asking 20 file their own tax returns?
21 ne whether in the trust accountings that Robin 21 A | believe so.
22 provided | saw evidence of mssing assets? 22 Q So if a person that's a trustee files a
23 Q In anything that they gave to you or that 23 personal tax return, does the trust still have to
24 the clients gave to you and your universe of 24 file atax return even though the trustee has filed
25 information were you able to say Robin Allisonis -- |25 one?
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1 A | believe so. 1 as atrustee versus soneone acting in their
2 Q And if a person is a beneficiary of a trust 2 individual capacity?
3 and they file a personal tax return, does the trust 3 M LITTLE (bjection, form
4 still have to file a tax return? 4 A Yes.
5 A If the beneficiary files a trust -- a tax 5 Q To nonetize the fidelity account -- woul d
6 return, does the trust have to file -- 6 you agree the Fidelity account was the main asset
7 Q R ght. 7 that was comng over to the famly trust side of
8 A | believe so. 8 things in the settlenment?
9 Q I's that -- are trusts viewed as 9 A Yes, | believe so.
10 different -- a different entity than an individual 10 MR LITILE (bjection, form
11 for purposes of at |east tax returns? 11 Q And woul d you agree that to nonetize the
12 A Wth the qualification that | amnot atax |12 fidelity account, there was going to be a capital
13 attorney or a tax expert, | believe trusts have to be |13 gains tax hit the noment it gets nonetized?
14 accounted for separately froman individual's assets. |14 A If they liquidated the entirety of the
15 Q So, for exanple, do you renenber you were 15 account, then there was going to be a capital gains
16 trying to -- there was sone issues about we ought to |16 tax inplication, which we discussed with themat
17 get into Robin's assets and | think there was a 17 nediation.
18 distinction made. Robin was saying, well, ny assets |18 Q So enbedded in the 9 1/2 mllion or
19 areny own. That's different fromthe trust assets. 19 9.9 nillion, whatever it was, there was kind of a
20 Do you remenber that kind of comng about? 20  burden associated with those noneys, that burden
21 A ["'mnot sure | understand your question. 21 being a capital gains tax hit, right?
22 Q Rght. Do you know whether or not Caroline |22 M LITTLE (bjection, form
23 and Rch wanted you to get personal assets of Robin 23 A Not necessarily.
24 Alison? 24 Q VWére they going to get the noney free of a
25 A They wanted us to get discovery with 25 capital gains tax?
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1 respect to Robin's separate property. 1 A They coul d have chosen to handl e the assets
2 Q And do you renenber you saying, well, 2 inavariety of ways that woul d have nitigated or
3 that's maybe kind of a stretch? 3 elimnated any capital gains.
4 A [ -- well, that was after we had attenpted 4 Q Véll, but you would have needed to get --
5 todoso. W& had drawn, as anticipated, objections. 5 you were seeking a fee to get paid in cash, correct?
6 The Judge hemmed and hawed at our notions to conpel. 6 A Yes.
7 So-- andin point of fact, the -- Robin's separate 7 Q And in order to nmonetize and pay you cash,
8 property was Robin's separate property. It was not 8 isn't -- that concept nonetizing, isn't that what
9 the decedent's estate. It was not the trust estate. 9 triggers the capital gains tax, you sell stock, turn
10 Sothere was a limted argunent for pursuing that 10 it into cash?
11 infornation. 11 A If they chose to sell assets that had
12 Q Rght. So she was taking the position that |12 appreciated since the date of death, then, yes. But
13 trust assets are different than ny personal assets, 13 they coul d have perhaps, for instance, taken a | oan
14 right? 14 against the assets without incurring any capital
15 MR LITTILE (bjection, form 15 gains tax. They could have al so chosen to sell
16 A | don't knowthat -- | nean, that's just -- |16 assets perhaps that had depreciated. There's a
17 it just is. Watever she owned individually that she |17 variety of scenarios.
18 had not placed in the trust was hers individually. 18 Q Goul d they have transferred you stock and
19 Q D d you agree or disagree with her 19 let you incur the capital gains tax?
20 characterization that assets held in an individual 20 A | think the capital gains tax is theirs to
21 capacity are different than assets held in a trust 21  pay because they are the ones disposing of the asset.
22  capacity? 22 Q But you get to put your 35 percent fee
23 A | think that's an axionatic proposition. 23 prior tothe capital gains tax being hit, right?
24 Q And |ikew se, would you agree there's a 24 MR LITILE (bjection, form
25 difference between sonmeone acting in their capacity 25 A | -- ny fee is calculated on whatever it is
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1 that | recover for ny clients. 1 That was ny recol l ection.
2 Q Around that's based upon the | anguage in 2 | communicated that to ny clients. |
3 your fee contract, right? 3 comunicated that to nediators. | communicated that
4 A Yes. 4 to Mke and Nck. M. Qollins does not agree with
5 Q Do you know -- are you famliar with Sarah 5 that statement. So | don't knowif he sinply bl ocked
6 Pacheco? 6 it out, if he doesn't renenber it, or if we had
7 A | know of her. | don't know her. 7 different understandings. That's the first fact.
8 Q Have you ever had a case against her? 8 Q What' s the second?
9 A | don"t think so. 9 A The second fact concerns the first
10 Q So what do you know of her? 10 nediation. A the first nmediation, M. Gollins, it
11 A | know that she is a practitioner in the 11 is ny understanding, has taken the position that
12 field of estate litigation, that she is an 12 Robin offered Caroline and R ch the apartnents in
13 experienced practitioner in real estate litigation. 13  settlenent of the dispute. That was not the
14 That's basically it. 14 understanding in our room In our roomthe
15 Q Do you consider her to be an expert in 15 understanding was that Robin was -- this is what the
16 estate litigation? 16 nediator told us. Robin was open to a conversation
17 MR LITILE (bjection, form 17 on the apartments, but a precondition to that
18 A | don't know her expertise one way or the 18 conversation, wherever that conversation mght |ead,
19 other. Like |l said, I knowthat she's an experienced |19 was that Caroline agree to apol ogize and to file
20 practitioner. 20 sonething in the court admtting that everything she
21 Q S0, in other words, you can't conment one 21  had alleged in her pleadings was a lie.
22 way or the other on her expertise, skill, training, 22 Q This was at the first nediation, the second
23 know edge and experience? 23 fact?
24 A | cannot. 24 A Correct.
25 Q So let's talk about Mchael Collins here 25 Q And what was --
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1 for just a second. In your dealings with M chael 1 THE IDEQGRAPHER | do want to let
2 @llins, did you find himto be an honest and 2 counsel knowthere are ten mnutes left in the
3 trustworthy opposing counsel ? 3 six hours.
4 A | found himto be a very zeal ous advocat e 4 MR SUAZQ Thanks. 1'Il turn ny
5 for hisclient. | do not recall -- with the 5 nine-mnute al armoff.
6 exception of a disagreement about two specific facts, 6 (D scussion of f the record)
7 1 don't recall M. Qollins being otherw se di shonest. 7 Q So what did -- the apartnents, what did
8 Q So you felt at the end of the day, largely, 8 they turn out to be liquidated for?
9 aside fromtwo facts, that he dealt with you 9 A | think initially they -- Robin was trying
10 honestly? 10 to sell themfor -- | don't recall precisely, but I
11 A | believe so. 11 think she was trying to sell themfor maybe
12 Q And then with regard to those two facts, 12 $5 mllion. W got inthe way of that and --
13 you felt he was dishonest with you? 13 Q Let me stop you, given ny tine. Al | want
14 A | don't knowif he was being di shonest or 14 is do you remenber the amount that they were
15 if he was not remenbering accurately or if there had |15 liquidated for, not what she was trying to sell them
16  been a breakdown in comunications at sonme point in 16 for or issues associated with. |'mlooking for a
17 the internediary with respect to one of those facts. 17 nunber.
18 Q Wiat were the two facts? 18 A | think ultinately they were sold --
19 A The first fact is that at a particular 19 without accounting for commssions and such, | think
20 hearing with Judge Copel and, Judge Copel and suggested |20 they were sold for $6 nillion or in that ball park.
21 that there were significant assets enough to sinply 21 Q So let ne junp on to another topic here.
22 split the trust estate three ways with a third going |22 Mediated settlenment agreenent made R ch and Caroline
23 Robin, athird going to Rchard and a third going to |23 cotrustees, right?
24 Caroline. That was just generalized nusing by the 24 A Vel |, the nediated settlenent agreenent
25 Judge. | don't think it struck M. Collins too well. |25 established a framework for themto becone trustees.
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1 Q The medi ated settlement agreement didn't do | 1 And | think we were talking a little bit about
2 that by itself? 2 disability issues. You saidthat, well, he had a
3 A Correct. 3 physical one but not a mental one, right?
4 Q There woul d have to be some nodification of | 4 A That's ny under st andi ng.
5 the trust thereafter? 5 Q Do you renmenber himtelling M. Collins in
6 A There woul d have been to be -- for themto 6 his-- didyou attend his deposition, by the way, in
7 becone trustees, | don't knowthat the trust had to 7 the underlying case?
8 be nodified. | think that Robin had to resign and 8 A R chard' s deposition, yes.
9 Rch and Caroline had to accept their role as 9 Q Do you renenber himtelling M. Collins
10  trustees. 10 that he went to a counsel or and he suffered from
11 Q And that was all that had to be done? 11 depression?
12 A For themto be trustees? 12 A | don't recall that.
13 Q R ght. 13 Q You don't renenber himdescribing that as a
14 A | believe so. 14 nental disability, his depression?
15 Q So everything -- as far as you were 15 A | remenber --
16  concerned, when the Court approved the settlenent and |16 Q Hang on.
17 then all the consent forns were signed, they were 17 MR SUAZQ  (bjection, nonresponsive.
18 free to be trustees? 18 Q | just want to knowif you --
19 A I think at that tine Rch and Caroline were |19 A | haven't even answered.
20 the trustees. 20 MR LITILE Look, | know you're
21 Q And so 50/50, if Caroline and -- 21 nervous but --
22 A No. I'msorry. Let ne back up. | think 22 M SUAZQ It's really a yes or no
23 when Rch and Caroline signed the docunents that were |23 question.
24 prepared for themto -- for Robin to resign and them |24 MR LITTLE -- he gets to answer your
25 to accept the trusteeship, | don't think that 25 questions.

Page 283 Page 285
1 happened until Novenber. 1 A R ch had specifically denied having a
2 Q And then at that point intime, it's your 2 nmental disability in verified discovery responses.
3 position that was sufficient -- 3 Q But | was talking about his deposition,
4 A For them -- 4 sir. M question to you was: Do you renenber himin
5 Q -- to nmake themtrustees? 5 his deposition in response to a question asking about
6 A For themto be trustees, | believe so. 6 whether he had a nental disability, himsaying, yes,
7 Q And there wasn't the need for sone formal 7 | have depression? Do you renenber that?
8 addition to nodify the trust? 8 A | don't.
9 A Not for that step. 9 Q Al right. Dd Rch have issues with his
10 Q So -- and they were 50/50, correct? 10 ex-wife?
11 A They were. 11 A R ch did have issues with his ex-wfe.
12 Q So if they disagree on, for exanple, a 12 Q Vs -- did Rch have other famly issues
13 distribution, what is your view on how that 50/50 13 involving his kids?
14 split gets resol ved? 14 A Rch's fanly is conplicated.
15 A That was for themto resol ve. 15 Q Vs Rich living in poverty, to your
16 Q So if, for exanple, Rch wanted to 16 know edge?
17 distribute $5 nillion to hinself and Caroline said 17 A That's what he's told us.
18 no, what happens? They got to resolve it? 18 Q D d you verify that one way or the other?
19 A | think the intent of the settlenent 19 A | didnot go out to check himout.
20 agreenent was that each one was entitled to withdraw |20 Q Do you know if Rich has ever served as a
21 their respective half of the assets. 21 trustee before?
22 Q I's that what the mediated settlenment 22 A | don't believe he has, but | don't know
23 agreenent said, to your know edge? 23 categorically that's the case.
24 A | don't recall. 24 Q Prior to the day of mediation, did he tell
25 Q So -- and then Rich was also a trustee. 25 you that he wanted to be the trustee?
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1 A Prior to the date of nediation? 1 result of the nediated settlement agreenent, were
2 Q Yeah, the second one where it settled. 2 they going to get paid for doing the work that was
3 A No, | don't recall himsaying he wanted to 3 necessary to be a trustee, to your recollection?
4 be trustee. 4 A | don't believe they were contenplating
5 Q Did he tell you that he wanted to be 5 taking noney fromtheir children, their children's
6 trustee at the nediation, that would be his 6 educational fund, to pay thensel ves.
7 preference, that he would get a trustee gig out of 7 Q | want to ask another line. You had
8 this deal ? 8 nentioned that because there wasn't a signed
9 A | don't know that we couched it in terns of 9 agreement with M. Trevino, he was entitled to a
10 what -- that he wanted to be a trustee. | think when |10 quantummeruit value. \Wre you claining that the
11 we put before himthe choice of settling by an 11 quantummeruit val ue was to come out of your portion
12 exchange for becoming trustee and having the right to |12 of the fee, or was it to cone and be paid fromeither
13 distribute the assets to hinself, he accepted -- he 13  Rch or Caroline?
14 chose that. 14 MR LITILE (bjection, form
15 Q nce he was a trustee, he becane a 15 A I'mnot sure | understand the question.
16 fiduciary to the beneficiaries, right? 16 Q You said that Rch -- that M. Trevino had
17 A Yes. 17 a quantumneruit claimagainst Rch, | guess because
18 Q And grandchi | dren were beneficiari es, 18 he doesn't have a signed fee agreement, right? Do
19 right? O his children, | should say. 19  you renenber talking about that?
20 A To alimted extent, yes. 20 A | do remenber talking about that.
21 Q And Caroline's child was a beneficiary, 21 Q So are you saying that M. Trevino's
22 right? 22 quantumneruit cla mwould cone fromyour portion of
23 A To a limted extent, yes. 23 the fee or that R ch should have to cone out of
24 Q And did you tell himwhat the obligations 24 pocket and pay nore?
25 woul d be going forward as a trustee? 25 A | don't know how that shakes out under the
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1 A V¢ talked to himabout the fact that he 1 law sol can't answer that question.
2 would have obligations with respect to the 2 Q Have you done a quantumneruit val ue
3 educational fund and that he woul d have -- owe 3 calculation for the value of your time and services
4 obligations to his children, to all the beneficiaries | 4 fromthe date of the conversion to Caroline forward?
5 of the educational fund. 5 A No.
6 Q Dd you do that in witing? 6 MR SUAZQ | think we're probably out
7 A | don't believe so. 7 of time here. | probably have a couple of seconds,
8 Q Have you ever served as a trustee in the 8 but | liketogivealittle bit of time back to a
9 context of a-- like a fanmly trust, maybe not on a 9 wtness. S0 --
10  deed? 10 MR LITTLE | think the extent to
11 A | believe | was a trustee for a limted 11  which you're doing that is extraordinarily linted,
12 amount of tine. 12 but go ahead --
13 Q Vére you paid when you served as a trustee? |13 MR SUAZQ But generous nonet hel ess.
14 A No. 14 MR LITTLE Generous to a fault, but
15 Q Have you ever litigated against a trustee? |15 you shoul d probably say pass the witness if you' re
16 A I ndi vi dual | y? 16 done.
17 Q Yes. 17 MR SUAZQ That's true. | pass the
18 A No. 18  witness.
19 Q Have you ever seen where trustees get paid |19 MR LITILE Al right. W'Il
20 to be trustees? 20 reserve.
21 A Sone do. 21 THE VIDEQERAPHER V&' re now goi ng of f
22 Q Do you agree that being a trustee requires |22 the record. The tine is 6:01 p.m This ends the
23 work to fulfill your duties to beneficiaries? 23 deposition of M. Jorge Borunda.
24 A Sonet i nes. 24 (Proceedi ngs concluded at 6:01 p.m)
25 Q And the trustee gig that they got as a 25
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